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[.  EXECUTIVE SUMMARY

Proposition 14 authorizes the state to sell $5.5 billion in general obligation bonds to
support stem cell and other medical research, updating and renewing the program
approved by voters in 2004. The research is aimed at developing treatments and cures for
serious diseases and conditions like diabetes, cancer, HIV/AIDs, heart disease, paralysis,
blindness, kidney disease, respiratory illnesses, and many more. Of the $5.5 billion, $1.5
billion will be dedicated to the support of research and the development of treatments for
diseases and conditions of the brain and central nervous system, such as Alzheimer’s
disease, Parkinson’s disease, stroke, dementia, epilepsy, depression, brain cancer,
schizophrenia, autism, and other diseases and conditions of the brain. If the proposition
passes, the estimated cost to taxpayers over time will be $7.8 billion."

Il.  THE LAW
A. Existing Law

In 2004, California voters approved Proposition 71, which added a provision to the
State Constitution affirming the right of researchers in California to conduct stem cell
research.? Proposition 71 also created the California Institute for Regenerative Medicine
(CIRM) to provide grants to universities and other entities in California to support stem cell
research, development of new treatments, clinical trials, new research facilities, and other
related activities.* The measure also established a governing board to adopt CIRM policies
and allocate funds, three advisory working groups to help guide the governing board, and
an independent oversight committee to review CIRM's finances.*

These grants were funded by $3 billion through the sale of public bonds; and the
interest, another $3 billion, was payable from the state’s General Fund.®> As of June 2020,
around $30 million remains available for grants.® In the event that Proposition 14 does not
pass, CIRM has been decreasing staff and plans to maintain only those needed to manage
remaining projects until they are completed.’

' Proposition 14, LEGISLATIVE ANALYST'S OFFICE,
https://lao.ca.gov/BallotAnalysis/Proposition?number=14&year=2020 (last visited Sept. 15, 2020).

2 ld.

*ld.

4 ld.

® California Proposition 71, Stem Cell Research Bond Initiative (2004), BALLOTPEDIA,
https://ballotpedia.org/California Proposition 71, Stem Cell Research Initiative (2004) (last visited Oct. 7,
2020).

¢ LEGISLATIVE ANALYST'S OFFICE, supra note 1.

7 ld.




B. Relevant Peripheral Legislation
1. California State Law

California state law permits research on human embryonic stem cells, human
embryonic germ cells, and human adult stem cells including somatic cell nuclear
transplantation, that has been reviewed by a stem cell research oversight committee.® This
research is subject to the laws relating to the donation of tissue and the storage of
embryos.” California state law prohibits human reproductive cloning, however human
reproductive cloning is not the same as embryonic stem cell research.’ Human
reproductive cloning requires placing the embryos back into a uterine environment while
embryonic stem cells are studied in a laboratory environment."

2. Federal Law

On March 9, 2009, President Obama issued an executive order, “Removing Barriers
to Responsible Scientific Research Involving Human Stem Cells.”'? This executive order
removed limitations placed on research involving human embryonic stem cells created by
President G.W. Bush in August 2001."

On June 5, 2019, the Trump administration announced that it will no longer allow
government scientists working for the National Institutes of Health (NIH) to conduct studies
that use fetal tissue, and university scientists seeking NIH funding for such studies must now
have each proposal examined by an ethics advisory board.™ The board would be made up
of 14 to 20 people from various backgrounds, including at least one theologian, one
ethicist, one physician, and one attorney.”™ No more than half of the panel members can be
scientists.’ Even though this is not directly related to stem cell research, it provides a
glimpse into possible future restrictions that may arise if this administration remains in
office.

8 CaL. HEALTH & SAFETY CODE § 125300.

9 CAL. HEALTH & SAFETY CODE §§ 125300-125320

10 CaL. HEALTH & SAFETY CODE §§ 24185-24187; CAL. Bus. & PROF. CODE §§ 16004, 16105.

"' What is cloning, and what does it have to do with stem cell research, EUROSTEMCELL,
https://www.eurostemcell.org/what-cloning-and-what-does-it-have-do-stem-cell-research (last visited Sept. 22,
2020)..

'2 Exec. Order No. 13505, 74 Fed. Reg. 10667 (Mar. 9, 2009).

13 /d

" Meredith Wadman, Trump Administration Restricts Fetal Tissue Research, SCIENCE (June 5, 2019, 2:26PM),
https://www.sciencemag.org/news/2019/06/trump-administration-restricts-fetal-tissue-research (last visited Sept.
22, 2020).

15 Id.

16 /d




3. Other States

Nearly a dozen states have launched initiatives for funding stem cell research,
though they have not contributed as much money as California.” Like California, some
states allocated funding to support stem cell research in response to the restrictions on
federal funding by the Bush administration, including Maryland and New York.” In 2006,
Maryland passed the Maryland Stem Cell Act of 2006 and to date has awarded $165
million to promote state funded stem cell research through the Maryland Stem Cell
Research Fund." Similarly, in 2007, New York launched the New York State Stem Cell
Science program (NYSTEM) to support stem cell research across the state of New York.? To
date, NYSTEM has awarded $396 million to New York institutions.?!

C. Current Funding and Revenue
1. Funding

A variety of sources fund stem cell research in California. These sources include: the
federal government’s National Institutes of Health, private investors, and CIRM, each having
different goals and abilities.?

Private sector investment generally occurs during the testing and development
phase, rather than the initial basic research.? Scientists have referred to the stage right
before industry becomes interested in the research as the “Valley of Death.”? It is an area
where promising therapies often languish, because there is not enough federal funding to
push the projects through to the later stages.? CIRM has focused on funding the early
research that leads to therapy ideas and fund projects that are in the Valley of Death
stage, helping to keep good projects on track toward clinical therapies.?

7 David Gorn, Will Voters Continue to Pour Money Into Stem Cell Research, HEALTH SHOTS NPR (Jan. 25, 2018),
https://www.npr.org/sections/health-shots/2018/01/25/579727 683/ will-state-voters-continue-to-pour-money-into-
stem-cell-research (last visited Oct. 7, 2020).

'8 Hillary B. Alberta et al., Assessing State Stem Cell Programs in the United States: How Has State Funding
Affected Publication Trends?, 16 Cell Stem Cell 115-118, (2016).
https://www.sciencedirect.com/science/article/pii/S1934590915000089 (last visited Oct. 7, 2020).

Y About Us, MSCRF MARYLAND STEM CELL RESEARCH FUND, https://www.mscrf.org/about-us (last visited Oct. 7,
2020).

0 Apout Us, NYSTEM NEW YORK STATE STEM CELL SCIENCE , https://stemcell.ny.gov/about-us-

0#: ™ :text=History,research%20across%20New%20York%20State (last visited Oct.7, 2020).

21 /d

22 FAQ, CIRM CALIFORNIA'S STEM CELL AGENCY, https://www.cirm.ca.gov/about-cirm/cirm-fag#funding (last visited
Sept. 22, 2020).

B How Stem Cell Research Is Funded, AMERICANS FOR CURES, https://americansforcures.org/stem-cells/how-stem-
cell-research-is-funded/ (last visited Sept. 17, 2020)

24 CIRM CALIFORNIA’S STEM CELL AGENCY, supra note 22.

25 /d

26 /d




CIRM has spent nearly all of its available funds.?” The bonds issued under
Proposition 71 comprised nearly all of CIRM’s funding, with a relatively small amount of
funding from investment income, private donations, or other sources.” As of June 2020,
CIRM had $30 million remaining for grants, and it has decreased its staff from a peak of 50
fulltime staff to 35 full-time staff, planning to maintain some staff while the remaining
projects are completed.”

On the federal level, NIH awards grants to fund research nationwide and has a
budget of $40.3 billion for medical research in 2020.*° More than 80% of NIH’s funding is
dispersed through competitive grants to research institutions across the nation and $2.1
billion will go towards stem cell research in 2020.*

2. Revenue

Economists at the University of Southern California conducted an economic impact
study of CIRM in October 2019.%? This study estimated that CIRM has added $15.4 billion
into the U.S. economy over 14 years.*® The estimates are based on economic stimulus
created by CIRM grants; co-funding; partnership funding; leverage funding of Alpha Stem
Cell Clinics, follow-on funding, and CIRM operating expenditures.** This study was funded by
CIRM.

a) Estimated Economic Impacts on California Economy

CIRM-funded activities added to the California economy $10.7 billion in scientific
research and development services, real estate, construction, hospitals, food manufacturing,
wholesale trade, professional and health care services, and rental and leasing services.®
These activities increased state and local tax revenues by $434.1 million between 2005 and
2018.%¢ Even if Proposition 14 does not pass, CIRM is still estimated to increase state and

2 Stem Cell Research, LEGISLATIVE ANALYST'S OFFICE, as of 12/2/2019 available at
https://lao.ca.gov/ballot/2019/190611.pdf.

28 Id.

%9 LEGISLATIVE ANALYST'S OFFICE, supra note 1.

30 Budget, NATIONAL INSTITUTES OF HEALTH, https://www.nih.gov/about-nih/what-we-do/budget (last visited
Sept. 22, 2020).

*1 Fundling, NATIONAL INSTITUTES OF HEALTH, Attps.//report.nih.gov/categorical spending.aspx (last visited
Oct. 7, 2020).

2 Dan Wei & Adam Rose, £Fconomic Impacts of the California Institute of Regenerative Medicine (CIRM,),
Schaeffer Center for Health Policy and Economics, Sol Price School of Public Policy, USC (Oct. 3, 2019)
available at

https://www.cirm.ca.gov/sites/default/files/CIRM Economic%20lmpact%20Report 10 3 19.pdf.

33 Id.

34 /d.

* Jd; Joyce E. Cutler, California Stem Agency Put $15 Billion into U.S. Economy (1), BLOOMBERG LAW, (Oct.
9, 2019, 7:09PM), httos.//news.bloomberglaw.com/health-law-and-business/california-stem-cell-agency-put-15-
billion-into-u-s-economy (last visited Sept. 22, 2020).

* Wei, sypra note 32.




local tax revenues by an additional $207.2 million through 2023.%” Additionally, CIRM
created roughly 44,010 full-time equivalent jobs between 2005 and 2018, half of which offer
salaries higher than the state average.®® By 2023, that number is expected to increase to
56,549.%

b) Estimated Economic Impacts on the Rest of U.S.

The quantified impact on the rest of the U.S. economy through 2023 is an estimated
increase of $4.7 billion in gross outcome.*’ Additionally, federal taxes from CIRM-related
activities are estimated to have increased by $726.6 million while adding an additional
25,816 jobs nationwide.*’

D. Relevant Litigation

After voters approved Proposition 71, the California Family Bioethics Council
challenged its constitutionality.** In this case, the opponents made four allegations.*® First,
they alleged that the initiative violated California’s single-subject requirement for initiatives
because some of the provisions of the proposition covered more than stem cell research.*
Second, they alleged that the Proposition 71 ballot materials were misleading in a way that
violated due process of law.* Third, they alleged that the initiative created a taxpayer-
funded entity that was not under the direct control of the state as required.*® Fourth, they
alleged that the Independent Citizens’ Oversight Committee (ICOC) had an inherent conflict
of interest because it would both award grants and include representatives of institutions
that might receive grants.*” The trial court rejected these allegations, as did the appellate
court.*®

E. The Proposition
1. Effects of Proposition 14

If approved, Proposition 14 will allow for the issuance of $5.5 billion in general
obligation bonds.*” These bonds will be used to continue funding stem cell and other vital

37 /d

38 Id.

39 Id.

40 Id.

41 /d

2 California Family Bioethics Council v. California Institute for Regenerative Medicine, 147 Cal App 4th 1319
(1st Dist. 2007).

43 /d

44 /d

45 Id.

46 /d

47 /d

8 Jd. at 1330.

“ Cal. Proposition 14 (2020) (adding CAL. HEALTH & SAFETY CODE § 125290.75).



research to develop treatments and cures for serious diseases and conditions.>® Proposition
14 will also set aside $1.5 billion for research and therapy of brain and central nervous
system diseases.”’

2. Differences Between Proposition 14 and Proposition 71

Although much of the text is substantially the same, Proposition 14 not only renews
this funding, but adds and updates the programs implemented by Proposition 71.°2 There
are four major updates.> First, Proposition 14 makes changes to improve access to
therapies for California patients with insufficient funds, establishing an additional working
group to focus on this effort.>* Second, it increases the number of members on the ICOC
from 29 to 35.>° Third, it caps the number of bond-funded, full-time CIRM employees at 70,
with an additional 15 dedicated to improving access to stem-cell-derived therapies and
treatments.* Fourth, it establishes training programs for undergraduate students and
fellowships for graduate students related to advanced degrees and technical careers in
stem cell research, treatments, and cures.®

Currently CIRM has three working groups that advise the ICOC, one each for
medical research funding, research standards, and facilities grants.>® Proposition 14 will
create a fourth working group that will focus on improving access to treatments and cures.>
It will also increase ICOC public meetings from two to four per year and place restrictions
on the royalty revenues received through intellectual property agreements that go to the
General Fund.®® The royalties will be used to offset the costs to California patients who have
insufficient means to purchase the treatment from institute-funded research instead of being
used for other General Fund items.*'

Under Proposition 14, the additional members of the ICOC will include a faculty
member, physician/scientist, researcher, or executive officer from the UCSF Fresno/Clovis
campus to promote geographic diversity and access; an additional member may be
appointed by the Governor from the California State University system who has an
advanced degree in biological sciences; the Governor and Lieutenant Governor each shall
appoint an additional member that will include someone from a mental health conditions

50 Id.

* Jd. adding CAL. HEALTH & SAFETY CODE § 125290.70.5(c).

52 California Proposition 14, Stem Cell Research Bond Initiative (2020), BALLOTPEDIA,
https://ballotpedia.org/California Proposition 14, Stem Cell Research Institute Bond Initiative (2020) (last
accessed Sept. 23, 2020).

% Jd.,, supra note 52

54 Id.

55 Id.

56 Id.

57 Id.

%8 Cal. Proposition 71 (2004) (amending CAL. HEATH & SAFETY CODE § 125290.50).

%% Cal. Proposition 14 (2020) (adding CAL. HEALTH & SAFETY CODE § 125290.75).

60 Id.

¢ Jd. amending CAL. HEALTH & SAFETY CODE §125290.30(f)(1), (j)(1).




background; and the Treasurer and Controller shall each appoint a nurse with experience
in clinical trial management and/or stem cell or genetic therapy delivery.®? Additionally, the
initiative imposes a new employee cap of 70 that does not include members of the ICOC
and 15 additional employees designated for the development of policies and programs to
help make treatments available and affordable for Californians.®

If approved, Proposition 14 will establish a scientific advisory task force to provide
expert guidance to address specific objectives in areas under the institute’s jurisdiction,
including scientific, policy, ethical, financial, and technical matters.®* The Chair and the
President shall each appoint an equal number of members with expertise in the area for
which advice is sought, including at least one member with a patient advocate
perspective.®

The initiative also amends Proposition 71 by adding additional accountability
requirements that the ICOC shall update, at its discretion.®® These include the standards
relating to conflict of interest rules, ethical research and treatment, and independent
financial audits, to be generally aligned with standards adopted by the National Academy
of Sciences.®’

F. Path to the Ballot

After helping to draft the proposition, Robert N. Klein filed the ballot initiative on
October 10, 2019.%® Though the proponents did suspend signature gathering due to the
coronavirus pandemic, on May 5, 2020, the proponents submitted 924,216 signatures for the
ballot initiative.®® Only 623,212 valid signatures were required.”®

G. Where the Money Goes and How It is Decided

Proposition 14 includes several rules and guidelines how the $5.5 billion will be
allocated.” First, at least $1.5 billion of the $5.5 billion is reserved for grants for research
and therapy for Alzheimer’s, Parkinson’s, stroke, epilepsy, and other brain and central
nervous system diseases and conditions.”? Second, royalty revenues received through
intellectual property agreements resulting from grants and loans awarded under

¢ /d. amending CAL. HEALTH & SAFETY CODE § 125290.20(a).

¢ Jd. amending CAL. HEALTH & SAFETY CODE § 125290.45(b)(1).

¢ Jd. adding CAL. HEALTH & SAFETY CODE § 125290.76

65 Id.

¢ Jd supra note 64.

¢’ Jd. adding CAL. HEALTH & SAFETY CODE § 125290.30(1).

¢8 BALLOTPEDIA, supra note 52; Zoom Interview with Robert N. Klein, Proponent, Sacramento, Calif. (Sept. 25,
2020) (on file with the California Initiative Review).

69 Id.

70 Id.

" Cal. Proposition 14 (2020) (adding CAL. HEALTH & SAFETY CODE § 125290.70.5).
72 Jd. adding CAL. HEALTH & SAFETY CODE § 125290.70.5(c).



Proposition 14 will be placed in an interest-bearing account in the General Fund.”® That
amount and its interest will be used to offset the costs of providing treatments and cures
from institute-funded research to California patients with insufficient means.”

The rest of the proceeds of the bonds sold for Proposition 14 will be divided by
certain percentage parameters. First, no less than 95.5% of the proceeds will be used for
grants and grant oversight.”> Of the 95.5%, no less than 98% of those proceeds will be used
for research, therapy development, and therapy delivery grants.”® The other up to 2% of
those proceeds will be used for research consulting in support of access to and
affordability of treatments and cures.”’

The ICOC determines the amounts of the grants and to whom they are given.”®
Members of the ICOC are not allowed to participate in or influence decisions regarding
approval of grants for their employers, though they may participate in decisions awarding
grants for the purpose of research involving a disease from which a family member is
suffering or in which they have interests as representatives of disease advocacy
organizations.”” Since it began granting funds in 2006, CIRM has recorded and published
each grant, listing the grant type, the grant title, the institution with which the researcher is
associated, the researcher’s name, the award amount, the disease focus (beginning in
2007), the type of stem cell used (beginning in 2007), the grant number, the award’s status,
and the start and end dates.®

The remaining 4.5% of the proceeds have more flexibility. Up to 3% of the proceeds
may be used for the implementation costs of research and research facilities, which include
development, administration, and oversight of the grant-making process.?” Up to 3% of the
proceeds will be used for costs of general administration of CIRM.# Up to 1% of the
proceeds may be used to pay for up to 15 full-time employees for CIRM.%

Additionally, Proposition 14 contains provisions that require grantees that gain
revenue from their institute-funded projects to pay certain amounts back to the General
Fund, dependent on factors such as the amount of revenue received, whether funding
sources other than CIRM directly contributed to the development of the therapy or

7* Id. amending CAL. HEALTH & SAFETY CODE § 125290.30(j)(1).

74 /d

7% Jd. adding CAL. HEALTH & SAFETY CODE § 125290.70.5(a)(1)(A).

’¢ Id. adding CAL. HEALTH & SAFETY CODE § 125290.70.5(a)(1)(B).

77 /d

78 Id. sypra note 71 amending CAL. HEALTH & SAFETY CODE § 125290.40(c).

7% Cal. Proposition 14 (2020) (amending CAL. HEALTH & SAFETY CODE §§ 125290.30(i)(1)(A-B)).
8 Grants, CALIFORNIA INSTITUTE FOR REGENERATIVE MEDICINE, https://www.cirm.ca.gov/grants (last accessed Sept.
23, 2020).

8 Jd. supra note 79, adding CAL. HEALTH & SAFETY CODE § 125290.70.5(a)(1)(C).

8 Jd. adding CAL. HEALTH & SAFETY CODE § 125290.70.5(a)(2)(A).

& Jd. adding CAL. HEALTH & SAFETY CODE § 125290.70.5(a)(2)(B).

10



technology, and whether the grantee self-commercializes a product resulting from an
invention that arises from research funded by CIRM.#

1. DRAFTING ISSUES
A. Ambiguous Terms

Proposition 14 includes a clause requiring no more than 1% of proceeds be used to
pay for up to 15 full-time employees “over 10-15 or more years.”® The drafters state that this
was left ambiguous to allow for these employees to be retained after other funding runs out
to help wind down the ongoing grants, if necessary.® Another vague provision is the
additional accountability requirement, which is framed as a requirement, but only requires
that the ICOC update its standards relating to conflict of interest rules, ethical research and
treatment, and independent financial audits at its discretion to be generally aligned with
standards adopted by the National Academy of Sciences.?’

Further, in the additions regarding CIRM'’s plan to assist California patients in
obtaining therapies if those patients have insufficient funds, Proposition 14 does not include
a definition of a “California patient” or how “insufficient funds” will be determined. This
could cause confusion regarding (1) whether patients must be California residents to
receive assistance, and, if so, for how long they must be residents, and (2) whether one’s
funds are sufficiently “insufficient” to qualify for assistance. The drafters of the proposition
note that this was done intentionally to leave that determination to the state and the board
of CIRM.%

B. Severability Clause

If any provisions of the text are found invalid, Proposition 14 includes a severability
clause allowing the valid provisions to remain.?” The majority of the text of Proposition 14 is
similar to the text in Proposition 71, none of which has been held invalid. Though there are
new added and amended provisions, they are not similar to the types of provisions that
have been held invalid in other circumstances, as discussed below, and it is unlikely that
Proposition 14 will have any invalid parts that are struck down.

8 Jd. amending CAL. HEALTH & SAFETY CODE § 125290.30(j)(2).
& /d. adding CAL. HEALTH & SAFETY CODE § 125290.70.5(a)(2)(B).
8 Zoom Interview with Robert N. Klein, supra note 68.

¥ [d. supra note 67.

8 Zoom Interview with Robert N. Klein, supra note 68.

8 Cal. Proposition 14 at § 27 (2020).
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[V. CONSTITUTIONAL AND STATUTORY ISSUES
A. Federal Constitution

The Commerce Clause of the Constitution grants Congress the power to regulate
interstate commerce.” Because of this power, states cannot pass legislation that
discriminates against or excessively burdens interstate commerce.”" The federal government
has a particular interest in preventing states from enacting policies that favor citizens or
businesses of that state at the expense of non-citizens conducting business within that
state.”” However, when the state is acting as a business, these preferential policies are
allowed.” This is called the market participation exception.’

Here, CIRM has been established to be an institution under the “exclusive
management and control of the State,” so its structure and actions affecting the market
could be attributable to California.” Proposition 14 includes a provision which requires the
ICOC to “establish standards to ensure that grantees purchase goods and services from
California suppliers to the extent reasonably possible, in a good faith effort to achieve a
goal of more than 50 percent of such purchases from California suppliers,” a provision
which, on its face, seems to favor businesses within the state.” However, by purchasing
goods and services, CIRM acts business in the marketplace, and thus it is likely the market
participation exception applies and Proposition 14 does not violate the Constitution.

B. State Constitution
1. General Obligation Bonds

State general obligation bonds allow the state of California to borrow money from
investors to fund public works projects.”” The state commits to repay the bonds using the
state General Fund and requires a majority of voters to approve general obligation
bonds.”® After selling the bonds the state makes regular payments over time until the bonds
are paid off.”

% U.S. ConsT. art. 1, § 8, cl. 3.

91 Commerce Clause, LEGAL INFORMATION INSTITUTE, Cornell Law School,
https://www.law.cornell.edu/wex/commerce clause (last accessed Sept. 20, 2020).

92 /d

93 /d

94 /d

% California Family Bioethics Council, supra note 42 at 1353.

% Cal. Proposition 14 (2020) (adding CAL. HEALTH & SAFETY CODE § 125290.30(k)).

7 Bonds 107 (2016), CALIFORNIA STATE TREASURER, available at
https://www.treasurer.ca.gov/publications/bonds101.pdf.

%8 CAL. CONST., art. 16 8§ 1, 1.5.

99 CAL. SEC'Y OF STATE, OFFICIAL VOTER INFORMATION GUIDE: CALIFORNIA GENERAL ELECTION, TUESDAY, November 3, 2020,
at 78-79, available at https://voterguide.sos.ca.gov/voter-info/overview-state-bond-debt.htm.

12



As of 2020, the state has about $80 billion in General-Fund-supported bonds that it is
making annual principal and interest payments on, and it is estimated that the state is
paying $7 billion annually from the General Fund to repay these bonds.”™ The voters and
legislature have approved around $38 billion bonds that have yet to be sold.” If voters
approve Proposition 14, it is projected to increase the portion of the state’s annual General
Fund revenues that are set aside to pay for bond debt, the debt-service ratio, by about one-
fifth of one percentage point compared to what it would otherwise have been over the next
couple of years."”?

2. Single-Subject Rule

The California Constitution requires voter initiatives to have a single subject.’® The
provisions of the initiative must be reasonably germane to each other.’® The phrase
“reasonably germane” requires that the provisions have a reasonable and common-sense
relationship among their various components in furtherance of a common purpose.’

There were two lawsuits challenging the constitutionality of Proposition 71. As a
result, California’s First District Court of Appeal held, in part, that Proposition 71 did not
violate the single-subject rule.’® In that case, the court determined the trial court was
correct in finding that the overarching subject of Proposition 71 was stem cell research and
funding and that the other portions such as the development of the ICOC, inclusion of
“other vital research opportunities” catch-all, and other administrative sections were
reasonably interrelated and do not violate the single-subject rule.”” Because Proposition 14
is an update and renewal of Proposition 71, most of the text is the same, and therefore that
text almost certainly meets the single-subject rule. Proposition 14 does add new
considerations regarding efforts to prioritize some funding for
California patients who would otherwise have insufficient funds, but based on previous case
law, it seems likely those additions would be ‘reasonably germane’ to the overarching
subject of stem cell research and funding.

V. PUBLIC POLICY ISSUES
A. Proponents’ Arguments

On the whole, the proponents essentially assert that the research performed due to
projects that CIRM helped fund has been saving and changing lives and that Proposition 14

100 Id.

101 Id.

102 Id.

105 CaL. CONsT., art. 2 § 8(d).

04 Jegislature v. Fu, 54 Cal.3d 492, 512 (1991).

105 /o at 513.

1% California Family Bioethics Council, supra note 42 at 1337.
07 Jd. at 1342-43.

13



would help sustain those projects and begin new ones.’® The Yes on 14 campaign states
that Proposition 71 has led to more than 90 clinical trials, two FDA-approved drugs for the
treatment of two forms of fatal blood cancers, and over 2,900 published medical
discoveries.'”” Further, proponents assert that CIRM-assisted research has led to some other
promising cancer therapies that have reversed, over the course of two years, 80% mortality
rates to 85% survival rates starting in stage four patients.'® There are over 800 patents
pending for CIRM-funded discoveries, which proponents add would be a future source of
state revenue."" They have added that this proposition is necessary to continue supporting
ongoing trials and refining and testing discoveries.'? Additionally, proponents add that,
while many of the treatments are still in the early stages of clinical trials, there have been
the following improvements to individuals lives: cancer patients who had exhausted all
other therapies are now in remission; paralysis patients have regained upper body function;
blind patients are regaining their eyesight; a cure has been developed for the once-fatal
“bubble baby” disease; patients with Type 1 Diabetes have begun producing their own
insulin; and multiple clinical trials are underway for leukemia, non-Hodgkin lymphoma,
ovarian cancer, and more.'

Other supporters of this proposition include the University of California Board of
Regents; members of the Yes on 14 coalition: Californians for Stem Cell Research,
Treatments & Cures, which includes over 83 patient advocate organizations, several other
organizations and individuals, including several Nobel Prize winners.”™* One notable group
that supports Proposition 14 is Seth and Lauren Rogen'’s Hilarity for Charity non-profit, which
the two created because Lauren Rogen’s mother suffered from Alzheimer’s; Seth Rogen
even voiced a character called Stemmy the Stem Cell in a promotional video for Yes on
14‘115

Another factor proponents, within and without CIRM and its grantees, note is the
draw the potential for future scientific advancements, stating that the state’s funding attracts
the best minds to contribute to the field of science and perhaps to establish their own
businesses here; this benefits California’s economy and citizens, as well as the citizens of

108 BALLOTPEDIA, supra note 52.

%9 By the Numbers, YES ON 14: CALIFORNIANS FOR STEM CELL RESEARCH, TREATMENTS AND CURES COMMITTEE,
https://caforcures.com/by-the-numbers/ (last accessed Sept. 21, 2020).

"0 Zoom Interview with Robert N. Klein, sypra note 68.

" Proposition 14 Sample Talking Points, YES ON 14: CALIFORNIANS FOR STEM CELL RESEARCH, TREATMENTS, AND CURES,
(on file with the California Initiative Review).

"2 David Jensen, Ballot Targeted for $5.5 Billion Stem Cell Initiative, CAP. WKLY., (Sept. 10, 2019), available at
https://capitolweekly.net/ballot-targeted-for-5-5-billion-stem-cell-initiative; California Proposition 14, supra note
52.

"* Proposition 14 Sample Talking Points, supra note 111.

4 Qur Coalition, YES ON 14: CALIFORNIANS FOR STEM CELL RESEARCH, TREATMENTS, AND CURES,
https://caforcures.com/coalition/ (last visited Sept. 20, 2020).

"5 Stemmy the Stem Cell Says Yes on 14/, WORLD STEM CELL SUMMIT,
https://www.worldstemcellsummit.com/2020/09/21/stemmy-the-stem-cell-says-yes-on-prop-14/ (last visited Oct.
7, 2020).
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this nation and others.” According to some, Proposition 71 has made the state the “center
of the stem cell universe.”"” Proponents are concerned that potential consequences of this
funding not being renewed include the state’s loss of revenue and prestige regarding jobs,
intellectual property, and leadership in the science sector.'"® If Proposition 14 is not
approved, CIRM will take further planned steps to wind down the program, including
reducing its staff.'?

B. Opponents’ Arguments

Opponents of the proposition argue that CIRM has issues regarding conflicts of
interest and a lack of legislative oversight.?® These claims appear to be similar to the
claims that were dismissed by the courts in the California Family Bioethics Council case
regarding Proposition 71."2' However, opponents assert that Proposition 14 further adds to
those concerns by “outsourc[ing] critically important decisions about ethical standards to an
unaccountable national committee.”'”? Presumably, opponents make this argument because
the proposition adds a provision regarding additional accountability requirements that
require the ICOC to update its standards relating to conflict of interest rules, ethical
research and treatment, and independent financial audits at its discretion “to be generally
aligned with standards adopted by the National Academy of Sciences to the extent that
such standards are consistent with constitutional and statutory requirements applicable to
the institute.”’” Opponents further argue that the ICOC is too large at 29 members, so they
dislike the addition of 6 more members.'?”* Regarding conflicts of interest in particular,
opponents acknowledge that members of the ICOC cannot participate in votes to grant
money to their own institutions, but they state that “the appearance of rampant conflicts is
inescapable.”'?

"¢ Zoom Interview with Robert N. Klein, supra note 68.

"7 Jocelyn Kaiser, California’s Stem Cell Research Fund Dries Up, SCIENCE, (July 9, 2019 3:35PM), available at
https://www.sciencemag.org/news/2019/07/california-s-stem-cell-research-fund-

dries#: ~ :text=Stem%20cell%20scientists%20in%20California,eventually%20run%200ut%200{%20money.

"8 Zoom Interview with Robert N. Klein, sypra note 68.

" David Jensen, Stem Cell Contingency Planning in California: Winding Down a $3 Billion Operation,
http://californiastemcellreport.blogspot.com/2020/06/stem-cell-contingency-planning-in.html (last visited Sept.
17, 2020)

120 David Jensen, $5.5 Billion Stem Cell Rescue Plan Makes November Ballot, CAp. WKLY., (June 22, 2020),
available at https://capitolweekly.net/5-5-billion-stem-cell-rescue-plan-makes-november-ballot/.

21 California Family Bioethics Council, supra note 42.

'22 David Jensen, supra at 120.

'8 Cal. Proposition 14 (2020) (adding CAL. HEALTH & SAFETY CODE § 125290.30(1)).

24 The LA Times Editorial Board, Endorsement: No on Proposition 14: It’s not the best way to support stem cell
research, LA TIMES (Oct. 1, 2020, 3:00 AM), available at https://www.latimes.com/opinion/story/2020-10-
01/endorsement-no-on-proposition-14-not-the-best-way-to-support-stem-cell-research.

'25 Chronicle Editorial Board, Chronicle recommends: No on Prop. 14; no need to replicate California’s
disappointing stem cell experiment, (Sept. 24, 2020, updated Oct. 6, 2020), available at
https://www.sfchronicle.com/opinion/editorials/article/Chronicle-recommends-No-on-Prop-14-no-need-to-

15592513.php
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Opponents also note that the original rationale for this funding, the fact that the
federal government had restricted funding for stem cell research at the time Proposition 71
was passed, has been eliminated because most of the federal funding restrictions have
been lifted.'?® They also state that the two cancer treatments CIRM helped fund did not use
embryonic stem cells, so they could have been federally funded even under the previous
restrictions.’” They also argue that voting on this sort of investment should be stalled until
after the election, asserting that, if Democrats get more power, there should be growing
support for embryonic stem-cell research at the federal level, which is from where they
argue such funding should originate.'®

Opponents also assert that private industry has stepped up, though this seems to be
difficult to substantiate.'” Proponents respond to that argument by noting that private
industry, due to its focus on financial return, is unlikely to fund high-risk projects, while
government agencies can fund research with a focus on benefits to the public rather than
on making money."°

The named opponent on the California Voter Information Guide, John Seiler, asserts
that the state cannot afford Proposition 14 “during this economic and budget crisis” and
CIRM has “management challenges and poor results.”™' He also argues that “[s]ervicing
debt of Prop. 14 could increase pressure for higher taxes or layoffs of nurses, first
responders and other public employees.”*? When contacted for further information, he did
not provide sources that proved these claims.

Right to Life of Central California, one opponent of Proposition 14, is a pro-life non-
profit that is focused on activities such as having its employees and volunteers speak with
individuals entering and leaving Planned Parenthood and “defend[ing] the sanctity of all
human life.”"* Right to Life of Central California states that it is against embryonic stem cell
research as a whole because they believe it cheapens human life and is irresponsible
spending.” They argue that the human embryos used in some of the research funded by
CIRM are unique human organisms, and their use for research instrumentalizes human
life.”*> They also argue that it is a waste of money because the public has not yet seen the

126 Orange County Register Editorial Board, Vote No on Prop. 14, a Costly Unnecessary Bond Measure, ORANGE
COUNTY REG., (Sept. 24, 2020, 10:36 AM), available at https://www.ocregister.com/2020/08/10/vote-no-on-prop-
14-a-costly-unnecessary-bond-measure/.

27 The LA Times Editorial Board, supra note 124.

128 /d

'2? Orange County Register Editorial Board, supra note 126.

130 C/RM FAQ, CALIFORNIA INSTITUTE FOR REGENERATIVE MEDICINE, https://www.cirm.ca.gov/about-cirm/cirm-
fag#industry (last visited Sept. 22, 2020).

131 CAL. SEC'Y OF STATE, OFFICIAL VOTER INFORMATION GUIDE: CALIFORNIA GENERAL ELECTION, TUESDAY, NOVEMBER 3,
2020, at 8, available at https://vig.cdn.sos.ca.gov/2020/general/pdf/complete-vig.pdf.
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3% John Gerardi, Proposition 14: Vote NO, RIGHT TO LiFe OF CENT. CAL., (July 13, 2020), available at
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benefits of this research, though this can be contradicted by the proponents’ list of
accomplishments above.' They state they would not

support CIRM unless it exclusively turned to adult stem cells and induced pluripotent stem
cells, which are derived from skin or blood cells and reprogrammed back into an
embryonic-like state.’’

C. Campaign Finance
1. Proponents

There is a political action committee titled “Yes on 14: Californians for Stem Cell
Research, Treatments and Cures.”'*® As of September 22, 2020, it has received
$6,605,389.51 in contributions and has spent $6,919,032.06."*° The largest donor is Robert N.
Klein Il (Klein Financial Corporation), contributing a total of $4,628,924.51, in-kind
contributions making up $4,503,924.51 of that amount.™® Other top donors include Juvenile
Diabetes Research Foundation, Open Philanthropy Action Fund, Ann S. Tsukamoto, and One
Mind for Research, Inc. Juvenile Diabetes Research Foundation describes itself as the
leading global organization funding type 1 diabetes research.”™' Open Philanthropy Action
Fund is a 501(c)(4) social welfare organization.™? Ann S. Tsukamoto is a doctor who has
spent over 20 years working in stem cell biology, and her work has led to many
advancements, including in comprehending the blood systems of cancer patients.™* One
Mind for Research is a non-profit organization that focuses on encouraging developments in
brain health.

3¢ Jd.; Yes on 14, supra note 109.

37 John Gerardi, supra note 133; Induced Pluripotent Stem Cells (iPS), UCLA BROAD STEM CELL RESEARCH CTR.,
https://stemcell.ucla.edu/induced-pluripotent-stem-cells (last visited Oct. 7, 2020).

88 Campaign Finance: Yes on 14: Californians for Stem Cell Research, Treatments and Cures, CAL. SEC'Y OF
STATE, http://cal-access.sos.ca.gov/Campaign/Committees/Detail.aspx?id=1422494 (last visited Sept. 22, 2020).
3% BALLOTPEDIA, supra note 52.
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2. Opponents

Though there is a political action committee for No on Proposition 14 registered with
the California Secretary of State, it has not yet recorded any filings.’* We have not found
any readily available evidence about campaign contributions the named opponent, John
Sieler, has made.™¢

D. Fiscal Considerations

Proposition 14 has an estimated total cost, including interest, of approximately $7.8
billion, equaling an average of about $260 million per year over 30 years; this is about 4%
more than the state currently spends from the General Fund on its bond debt.’’

An economic impact study, funded by CIRM, focused on the various economic
impacts of CIRM over and above its main functions of improving health and well-being.™®
The increases in economic output, employment and tax revenues represent valuable co-
benefits of CIRM activities.'” Such benefits emanate not only from CIRM direct funding
commitments but also from co-funding, partnership funding, follow-on funding, and
additional leveraged funding.™ Not only the direct impacts but also various indirect
impacts were quantified as CIRM and related expenditures ripple throughout the
economy.™’

The report estimated that the total impacts of CIRM to date on the California
economy have been: $10.7 billion of additional gross output (sales revenue); $641.3 million
of additional state and local tax revenues; $726.6 million of additional federal tax revenues;
and 56,549 additional full-time equivalent jobs, half of which offer salaries considerably
higher than the state average.™” Additionally, the report determined that the impact on the
economy of the rest of the U.S. has been: $4.7 billion of additional gross output; $198.7
million of additional state and local tax revenues; $208.6 million of additional federal tax
revenues; and 25,816 additional jobs.'*

Another consideration is that, under Proposition 14, the bonds are to be sold over a
period of no less than 10 years, with the cost of the bonds spread over 40 years so that the

145 Campaign Finance: No on Proposition 14, CAL.SEC’Y OF STATE, http://cal-
access.sos.ca.gov/Campaign/Committees/Detail.aspx?id=1429603&session=2019&view=electronic (last accessed
Sept. 22, 2020).

146 CaL. SEC’Y OF STATE, OFFICIAL VOTER INFORMATION GUIDE: CALIFORNIA GENERAL ELECTION, TUESDAY, NOVEMBER 3, 2020, at 8,
available at https://vig.cdn.sos.ca.gov/2020/general/pdf/complete-vig.pdf.

17 1d. at 78-79, available at https://voterguide.sos.ca.gov/voter-info/overview-state-bond-debt.htm.

148 Wei, supra note 32.
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repayment is aligned with the period of time over which California patients are expected to
benefit from institute-funded research.’*

VI.  CONCLUSION

Proposition 14 updates and renews the stem cell research program approved by
Californian voters in 2004 (Proposition 71). Proposition 14 grants $5.5 billion in bonds for
projects related to stem cell and other medical research aimed at developing treatments
and cures for serious diseases such as diabetes, cancer, and heart disease, among many
others.”™ Over the years, many researchers have relied on this funding to perform studies
and begin over 90 clinical trials, and it has led to two FDA-approved drugs to treat fatal
blood cancer and over 2,900 published medical discoveries.” Among other adjustments to
the previous program such as increasing the number of members on the ICOC, Proposition
14 adds an emphasis on supporting California patients with insufficient funds.

The proponents argue that this funding will continue to support innovation, develop
therapies and cures for patients with serious diseases, and help maintain the jobs and
prestige state-assisted stem cell research has brought to California. The opponents argue
that Proposition 14 does not address their concern with CIRM's lack of legislative oversight
and potential conflicts of interest, though the California courts dismissed these concerns
regarding Proposition 71 and Proposition 14 does contain safeguards for managing
conflicts of interest. The opponents also argue that there is no longer as much of a need for
this funding because the federal government has removed many of its previous restrictions
on funding stem cell research.

A “yes"” vote for Proposition 14 will allow the state to provide $5.5 billion in bonds for
stem cell and other medical research, renewing and updating the program that has been
in place since 2004.

A “no” vote for Proposition 14 will not allow the state to provide $5.5 billion in bonds
for stem cell and other medical research, and the current program will end after spending
its remaining funding on projects to which it has already allocated money and completing
its employment of CIRM staff members.

134 Cal. Proposition 14 section 3, Purpose and Intent (2020).
155 Id.
3¢ Yes on 14, sypra note 109.
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[.  EXECUTIVE SUMMARY

Proposition 15 is a proposed constitutional amendment that would reassess property
taxes on commercial and industrial properties every three years based on the property's
fair market value.”™ Proposition 15 would create what is commonly referred to as a "split
roll" tax assessment where commercial and industrial properties are assessed differently
than residential properties. ' This additional tax revenue will be distributed to schools and
local communities. Schools will receive 40% of the revenue, and the remaining 60% will be
distributed to local communities.”™ Any entity that receives these revenues must disclose to
the public how much money was received and what it was spent on.'¢

A "Yes" vote on Proposition 15 means supporting an increase in property taxes on
commercial and industrial properties valued at $3 million or more by changing their tax
assessment to be based on the property's fair market value.™’

A "No" vote on Proposition 15 means opposing an increase in property taxes on
commercial and industrial properties valued at $3 million or more and retaining the tax
rates imposed on commercial and industrial properties that were enacted in Proposition 13
(1973).7¢2

ll.  THE LAW
A. Current law
1. Proposition 13

Proposition 13 was passed by nearly a two to one vote margin on June 6, 1978.
Proposition 13 was passed after nearly a decade of property taxes rapidly increasing on
taxpayers and the Legislature's subsequent inability to pass legislation to curtail the rise.
Proposition 13 had four major components to it. First, it shifts the assessment method from
market valuation to an acquisition method - meaning the property tax rates would be set
at the time in which the property was acquired.’®® Second, the tax is limited to no more
than 1 percent of the purchase price, with an annual adjustment to the rate of inflation or 2

137 Cal. Proposition 15 §2 (2020) available at https://vig.cdn.sos.ca.gov/2020/general/pdf/topl-prop15.pdf

138 Alexi Koseff, Prop. 13 Fight Looming Over How California Taxes Business Properties, Sacramento Bee (Feb.
7, 2018) https://www.sacbee.com/news/politics-government/capitol-alert/article198755304.html

157 LEGISLATIVE ANALYST'S OFFICE, Proposition 15, at 2 (November 3, 2020), available at
https://lao.ca.gov/ballot/2020/Prop15-110320.pdf.

180 Cal. Proposition 15, supra note 1, (2020).

1¢T CAL SEC'Y OF STATE, OFFICIAL VOTER INFORMATION GUIDE: CALIFORNIA GENERAL ELECTION, TUESDAY

NOVEMBER 3, 2020, available at https://voterguide.sos.ca.gov/propositions/15/ [“NOVEMBER 2020 VOTER
GUIDE"]
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165 Cal. Const. art. Xl § 1.

21



percent.’** Third, it requires the Legislature to have a two-thirds vote when passing a tax
increase.’® Lastly, it limits cities, counties, and special districts by requiring the same two-
thirds threshold of qualified electors when imposing local taxes. "%

2. Proposition 98 and 111

Proposition 98 (1988) created a mandatory minimum school funding threshold by requiring
a minimum of 40% of the State's General Fund to be dedicated to spending on schools.™’
This is the first test for calculating the amount of money that goes to education and
schools.'®® The amount allocated as the minimum 40 percent contribution from the General
Fund will fluctuate year to year, depending on the General Fund's total revenue.'® In
addition to the money allocated by the General Fund, schools also receive local property
tax money as a funding source.’’® Additionally, the funding minimum increases in years of
strong General Fund growth based on per capita personal income and average daily
attendance.!’”

Proposition 111 (1990) created an alternative to the guaranteed minimum when growth in
the General Fund was low."”? However, as a trade-off, the Legislature is required to
accelerate funding when the General Fund is more stable.’” In years where the General
Fund revenue falls or is slow, the funding requirement is based on attendance and growth
per capita of the General Fund.”* Tests two and three use the prior year’s Proposition 98
funding amount to assess the appropriation of funding for the current year.'* Test two
adjusts the rate of funding based on inflation.'’¢ Inflation, as defined by Proposition 111, is
the change in California's Per Capita Personal Income (CPCPI)."” Therefore test two adjusts
funding based on the prior year's minimum guarantee, average daily k-12 attendance, and
CPCPI."78 Test three uses the growth rate of non-Proposition 98 revenue to the General Fund
instead of CPCPI."”? So test three adjusts funding based on the prior year's minimum

164 Cal. Const. art. XIII § 2.

165 Cal. Const. art. XIII § 3.

1% Cal. Const. art. XIII § 4.

167 | EGISLATIVE ANALYST'S OFFICE, A Historical Review of Proposition 98, at 9 (January 18, 2017), available at
https://lao.ca.gov/reports/2017/3526/review-prop-98-011817.pdf.

18 LEGISLATIVE ANALYST'S OFFICE, A Historical Review of Proposition 98, sypra note 10, at 7.
169 Id.

70 LEGISLATIVE ANALYST'S OFFICE, A Historical Review of Proposition 98, sypra note 10, at 8.
171 Id.

172 Id.

173 Id.

74 LEGISLATIVE ANALYST'S OFFICE, A Historical Review of Proposition 98, supra note 10, at 12.
175 LEGISLATIVE ANALYST'S OFFICE, A Historical Review of Proposition 98, sypra note 10, at 8.
176 LEGISLATIVE ANALYST'S OFFICE, A Historical Review of Proposition 98, supra note 10, at 9.
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guarantee, average daily k-12 attendance, and the change in non-Proposition 98 revenue
to the General Fund to calculate funding for education and schools.™®

Within the mandatory funding requirements, the Legislature is free to allocate the education
money to whichever education priorities it deems appropriate.’' With a two-thirds vote of
the Legislature, the minimum guarantee can be suspended for one fiscal year, and the
Legislature can appropriate education funding at their discretion.’ According to a 2017
report reviewing the effects of Proposition 98 produced by the Legislative Analyst Office
(LAO), the State Legislature's nonpartisan fiscal and policy advisor, there is no real
evidence to show the law actually increased funding to schools in a significant way.'®* This
conclusion was drawn by comparing the 1988-89 formula for increasing funding with
adjustments for daily attendance and inflation with the actual Proposition 98 funding for
each year.'®

Figure 1
Three Proposition 98 “Tests™

Test 1 Test 2 Test 3
Share of General Change in Per Change in General
Fund Revenue Capita Personal Fund Revenue
Income (PCPI)
PCPI Fund
ADA ADA
Prior-Year Prior-Year
Funding Funding
Guarantee based on share Guarantee based on prior- Guarantee based on prior-
of state General Fund year funding level adjusted year funding level adjusted
revenue going 1o K-14 for year-over-year changes for year-over-year changes
education in 1986-87. in K-12 attendance and in K-12 attendance and
California PCPI. state General Fund revenue

ADA = average daly attendance.

3. Proposition 2

Building on Proposition 98, Proposition 2 (2014) created the Public School System
Stabilization Account (PSSSA)."® This account was created to hold money from the General
Fund that is designated for schools.’ The purpose of the PSSSA was for additions to be
made when revenues in the General Fund were high, and to withdraw from the account to

180 /d
181 /d
182 /d
185 LEGISLATIVE ANALYST'S OFFICE, A Historical Review of Proposition 98, supra note 10, at 26.
184
/d.
185 LEGISLATIVE ANALYST'S OFFICE, A Historical Review of Proposition 98, supra note 6, at 7.
186
/d.
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allow for changes consistent with the fluctuation of student attendance and inflation.™’
Proposition 2 did not modify the minimum guarantee laid out in proposition 98.'® However,
in years of economic decline, portions of the account can be reserved for use in the
future.'® According to a 2019-2020 California Department of Finance budget report, five
criteria must be met for money to be deposited into the PSSSA™:

1. State General Fund revenues from capital gains exceed 8 percent of total revenues

2. Proposition 98 "Test 1" is operative

3. Proposition 98 maintenance factor obligations created prior to 2014-15 have been
paid

4. The Proposition 98 required minimum funding level is not suspended

5. The Proposition 98 funding level is greater than the prior year's funding level,
adjusted for attendance growth and inflation (i.e., "Test 1" is greater than "Test 2")

Funds in the PSSA can be spent in fiscal years where the Proposition 98 funding (adjusted
for inflation and growth) is insufficient to fund the prior fiscal year.”" If the Governor
declares a state of fiscal emergency, a deposit into the PSSSA can be suspended or
reduced by the Legislature.’? As of the LAO report's publication in 2017, no money had
been deposited into the account.'

B. Proposed Law

The proposed initiative seeks to add four new sections to the California Constitution. These
sections, described in detail below, explain how the new revenue fund will function, how the
generated revenues will be distributed to counties across the state, to what properties and
how the tax will be applied, and provide a narrow exemption for some properties.'

1. Addition of Section 8.7 to Article XVI

This addition to the California Constitution creates the Local Schools and Community
College Fund ("The Fund") at the State Treasury.’® This fund is different from the one
created under Proposition 2 because there is not a set of criteria that must be met before
money can be deposited into The Fund.’”® All money placed in The Fund will be kept in trust

187 Id.

188 Id.

% /g at 8.

190 CAL. DEPT. FINANCE: 2019-2020 May Budget Revisions, at 18 (May 2019), available at
http://www.ebudget.ca.gov/2019-20/pdf/Revised/BudgetSummary/K-12Education.pdf.

191 Id.

192 LEGISLATIVE ANALYST'S OFFICE, A Historical Review of Proposition 98, sypra note 6, at 12.
193 Id.

194 Cal. Proposition 15, supra note 1, at §4-8.

195 Cal. Proposition 15, supra note 1, at §4(a).

1% Jd. See CAL. DEPT. FINANCE: 2019-2020 May Budget Revisions, supra note 18 (criteria for money to be
deposited into the PSSSA).
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and allocated to schools in two ways."” First, 11 percent will be allocated to the different
community college districts based on the distribution system outlined in the Education Code
by the Board of Governors of California Community Colleges.’”® Second, the Superintendent
of Public Instruction will allocate the remaining 89 percent to school districts and county
education offices statewide based on the procedures outlined in the Education Code.’”

The annual growth or reduction of revenue in The Fund will determine the amount
that each school will receive.??® However, each school will receive at least $100 per unit of
average daily attendance.”! Proposition 15 states that the allocation of money from The
Fund will have no impact on other funding that is earmarked for education.??? Instead, the
purpose of The Fund is to supplement other funding that schools receive.?%®

Also, money held in The Fund cannot be repurposed for any service not stated in this
section by the Governor, Legislature, Director of Finance, or Controller by means of
appropriation, transfer, or reversion.?®* Nor can the money be loaned to the General Fund,
another state fund, or a local fund.” Lastly, the amount of money in The Fund will have no
impact on the constitutional requirement that 40% of the General Fund be designated for
education.” Nothing in Proposition 15 explicitly protects the funding if a state of emergency
is declared.?”” However, section 22 Article XlII B (which details government spending
limitations), states appropriations can be made to the emergency account from any funding
source that does not strictly limit such appropriation by a two-thirds vote of the
Legislature.”®®

2. Addition of Section 8.6 to Article XVI

Proposition 15 will leave the Legislature to determine the amount of additional
revenue that each county generates in a fiscal year.?”” This amount will be calculated using
a tax rate of 1 percent of a property's fair market value as constitutionally required by
taxation laws in Article Xlll and the new tax assessment outlined in section 2.5 of the

%7 Cal. Proposition 15, supra note 1, at §4(a).
198 Cal. Proposition 15, supra note 1, at §4(a)(1).
199 Cal. Proposition 15, supra note 1, at §4(a)(2).
200 Cal. Proposition 15, supra note 1, at §4(a)(3).
201 4y

202 Cal. Proposition 15, supra note 1, at §4(c).
205

204 Cal. Proposition 15, supra note 1, at §4(b).
205

206 Cal. Proposition 15, supra note 1, at §4(b).
207 4y

208 Cql. Const. Art XIIl B § 3(c)(2).

299 Cal Proposition 15, suypra note 1, at §5(a).
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taxation laws (which is created by this initiative and discussed below).””® The amount of
added revenue in each county will be reported to the county auditor.?"

First, the county auditor will subtract a sum of money that is equivalent to the county's
additional proceeds to the General Funds that will be appropriated to schools districts as
dictated by Article XVI Section 8 (dealing with school spending) because of the exemption
provided in Article Xlll Section 3.1 (pertaining to taxation requirements and introduced
below).?"? The Director of Finance will decide what the county's share of the cost will be
each fiscal year based on the reduction of revenue due to the exemption provided in the
taxation requirements outlined in Article XlII Section 3.1.2" Then, the decrease in tax
revenue from Personal Income Taxes and Corporation Taxes will be examined by the
Franchise Tax Board to evaluate how the increased tax revenue from the operation of the
tax limitations governed by Article XlIl A Section 2.5, and the taxation requirements in
Section 3.1(a) of Article Xlll, have impacted the reduction of revenue for the General Fund
and other state funds.”” County auditors will be responsible for transferring the determined
deduction amount as identified by the Franchise Tax Board to the General Fund and any
other impacted state fund.?"®> The amount allocated to the General Fund is predetermined
by the government spending limitations stated in Article XlII B of the California Constitution
and is related to each county's obligation to pay money into the State General Fund.””® The
revenues generated in each county by the implementation of this tax assessment will
fluctuate each fiscal year and be reflected in the amount the county auditor allocates to
various State funds.?"”

Also, counties will be annually compensated for the "administrative cost" of implementing
the new tax assessment.?’® The Legislature will define what an "administrative cost" is, but
that definition must include the cost of assessments, assessment appeals, legal counsel, tax
allocation and distribution, and auditing and enforcing the provisions of this initiative that
pertain to the operation of the tax assessment.?"? It will also be the Legislature's
responsibility to establish the start-up costs for each county and provide funding via the
General Fund until sufficient funding is established by other means.??® This statute will also
provide that the General Fund be reimbursed for funding the start-up.??' Counties will make
annual refunds for the correction of tax assessments in the prior fiscal year and then will be
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reimbursed for those payments.??? The reimbursement amount will be subtracted from the
county's share of the total added revenue that is generated by the new tax assessment
scheme.?”

Finally, this section of Proposition 15 stipulates that all school districts, counties, and
education agencies that receive funding from this Proposition must publicly disclose the
amount of money they received resulting from the property tax revenue generated by the
new tax assessment and how the money was spent.”?* These disclosures must be made
widely available to the general public and be articulated in a manner that is easy to
understand.?”

3. Addition of Section 2.5 to Article Xl A

Section 6 of Proposition 15 would amend Section 2.5 of Article XlII A of the California
Constitution by establishing the operative dates for Proposition 15. Section 6 also provides
definitions and procedures relating to the operative dates as well as the criteria for
exempting small businesses. Lastly, Section 6 also establishes a task force to assist with the
administration of Proposition 15.

The operative dates come in two phases. First, Proposition 15 would be effective January 1,
2022, for some businesses' real property, and some businesses would start to be
reassessed at least once every three years thereafter unless the following small business
exemption applies. ?¢ If a small business occupies more than half of a commercial or
industrial property's occupied square footage, then the property's reassessment would be
delayed until the 2025-2026 assessment period.??” To qualify as a small business, a business
must meet the following three criteria. First, the business must have fewer than fifty annual
full-time equivalent employees.”” Second, the business must be independently owned and
operated such that the business ownership interests, management, and operation are not
subject to control, restriction, modification, or limitation by an outside source, individual, or
business. ? Third, the business owns real property located within California.??® Additionally,
a small business owner with property worth less than the full market value of $3 million
would be exempt from the market-based reassessment.?*!
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Lastly, Section 6 requires that the Legislature establish a task force to assist with
implementing and administering the new regime. The task force will consist of a county
assessor, taxpayer representative, a member from the Board of Equalization, a member of
the Legislature, and a proponent of Proposition 15.%°2 The Proposition does not specify the
task force's selection criteria or whom within the Legislature will select the task force
members.”* The task force will recommend changes to the Legislature outlining necessary
statutory and regulatory changes for Proposition 15 to be implemented. %4

4. Addition of Section 3.1 to Article Xll|

Section 7 of Proposition 15 permits small businesses, as defined above, to exempt up to
$500,000 of tangible personal property from taxation.”*® The Legislature may not lower this
amount, but the Legislature does have the authority to raise the amount of tangible
property that small businesses may exempt from taxation.?¢ This section explicitly does not
allow aircrafts or vessels to qualify for this exemption. 7 Lastly, this section also states that
any related entities are considered to be one taxpayer, thereby not allowing independently
managed and operated businesses to qualify for these exemptions if they are related to a
business that does not qualify as a small business. %%

C. PATH TO THE BALLOT

On May 22, 2020, Proposition 15 qualified to appear on the ballot during the November
2020 election.”” Subsequently, the California Attorney General drafted a title and summary
as required by California law.?*® Coalition partners of the opponents to Proposition 15 filed
litigation against the Attorney General on the grounds that the title was false and
misleading.?*' While Judge Earl of the Sacramento County Superior Court felt that some
portions of the description were "somewhat misleading," Judge Earl stated that the "Court is
not convinced the sentence is so misleading that it justifies judicial intervention.".?*? Judge
Earl rejected all the opponent's claims citing the current legal standard that provides the
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Attorney General broad discretion in drafting the title and summary, barring anything false
or misleading.?*®* The appeal was denied, and the Attorney General's title and summary
remained unchanged.

[ll.  DRAFTING ISSUES
Proposition 15 does not appear to have any drafting errors.
IV.  CONSTITUTIONAL AND STATUTORY ISSUES

Proposition 15 does not violate any provisions of the United States Constitution.
Proposed initiative amendments to the California Constitution cannot revise the
Constitution.** A revision to the Constitution means the changes would fundamentally alter
the structure of government.?* There is not a revision issue here.?* Also, all provisions in an
initiative must be reasonably related to a single subject.?*’ All of the provisions in
Proposition 15 relate to the tax revenues created from this change in the tax assessment for
commercial and industrial properties and how the revenues will be used.? There is not a
single subject issue.?*

V. PUBLIC POLICY ISSUES

Both sides of the Proposition ground their argument in sound public policy concerns
facing California. The proponents base their argument for Proposition 15 in more funding
for schools and community services, including emergency services, affordable housing, and
infrastructure projects.® The opposition to Proposition 15 stems from negative impacts on
small businesses, minority-owned businesses, and inadequacies and inefficiencies in the
funding scheme for schools.?’

A. Proponent's Argument

The proponents argue that millions of dollars will be generated in additional
revenue that will provide funding for community services.”? Likely beneficiaries of the
revenue are park and recreation programs, housing projects, homeless initiatives, and
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unemployment services.” However, each community may use the funds at their own
discretion to meet the needs of their citizens.?** Proposition 13 severely restricted the use of
property tax revenue as a funding source for schools by capping property taxes at 1
percent.”® In contrast, many states already reassess commercial and industrial property
based on their fair market value.?*

Additionally, California's schools are severely underfunded.?’ Before Proposition 13,
California ranked 7th in spending per student; in 2019, California ranked 39th.*® With the
additional stream of tax revenue reserved specifically for school use, the proponents
believe class sizes can be reduced, extra-curricular and after school programs can be
funded, and additional staff (counselors, nurses, and librarians) can be hired.?**

Proposition 15 will encourage new housing developments by taking away the
incentive of commercial property owners to hold onto land.?® The current cap on property
taxes means communities' best chances of raising revenues is to apply sales taxes, leading
to the development of auto malls and other retail properties instead of housing units.?" By
changing the tax assessment for commercial and industrial properties, owners will have a
stronger incentive to use the land rather than pay the higher taxes and not develop the
land.?¢?

Currently, commercial and industrial properties are assessed on their acquired value.?®* A
property that has not been sold in decades has not been reassessed since the current
owner acquired the property.”* Also, there are legal loopholes that property owners use to
avoid having their property reassessed.?®> One such loophole is that property owners that
do not invest in improvements to their property do not trigger a reassessment of the
property’s value, whereas owners who do invest in improvements are subject to having their
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property reassessed.?®® Under Proposition 15, commercial and industrial properties would
be reassessed every three years.?’

B. Opponent's Argument
1. Would Hurt Small Businesses

Opponents and opposition coalition partners from the minority business community
and social justice groups contend that Proposition 15 would have disparate impacts on
small businesses and minority communities. Opponents argue that the small business
exception is crafted narrowly and therefore, would not properly protect small businesses
from a property tax increase. As described earlier, to qualify, a small business must meet
three metrics. First, the business must have fewer than fifty annual fulltime equivalent
employees.?®® Second, the business must be independently owned and operated such that
the business ownership interests, management, and operation are not subject to control,
restriction, modification, or limitation by an outside source, individual, or business.?? Third,
the business owns real property located within California.?’® Opponents specifically take
issue with the second small business requirement that requires businesses to be
"independently owned and operated" as they would prohibit small businesses with larger
business partners and franchisees of major chains from being exempt.

Opponents also argue that most small businesses, especially in minority communities, rent
the buildings they operate in and are in a triple net lease agreement.?’’ Triple net lease
agreements are leasing agreements in which the tenants are contractually bound to pay all
the property expenses, including real estate taxes, building insurance, and maintenance - in
addition to their rent. Opponents contend that most small businesses do not own the
building where they operate and that virtually all commercial landlords, especially in areas
with high property valuations, such as Los Angeles, San Francisco, Orange County, and San
Diego, will not meet the criteria to qualify as a small business. Therefore, many small
businesses will see their property taxes increase upon the market value reassessment of the
owner's property. Opponents contend that small businesses and consumers will be hurt
because businesses will have to raise prices on their products or services or lay off workers
to remain competitive, especially against online retailers or service providers.

2. Small and Rural Counties will Experience a Decrease in Tax Revenue
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Opponents argue that this ballot measure would result in negative revenue for rural
and less populated counties. Santa Clara County Assessor Larry Stone estimated that the
$500,000 exemption in tangible business expenses would exceed the potential property tax
increases from the market valuation scheme.?’? Further, the California Assessors Association
(CAA) commissioned a study that found that more wealthy counties will benefit
disproportionately while smaller and more rural counties could see declines in their
property tax revenues.?’®> The LAO similarly indicated that situations in which Mr. Stone
described where existing areas with high property tax revenue and higher property tax
rates could receive more funding than areas with lower property tax rates and less
commercial buildings.?’* Opponents contend that since Californians have such dramatically
different median property values, disparate impacts on revenue will result from the
Proposition.

3. Will Weaken the Economic Recovery and Lead to Lost Jobs

Opponents to Proposition 15 argue that the $6.5 billion and $12.5 billion tax
increase would significantly impact employment in the state; these figures align with the
LAO and proponents of Proposition 15.2° Opponents cite a 2012 Pepperdine study that
examined the effects of a similar proposal on the economy and jobs. The 2012 study found
that the shift from the acquisition model to the periodic assessment model would result in
almost $72 billion of lost economic output and almost 397,000 lost jobs.?’¢ While this study
does not analyze the exact proposal, the opponents argue that the underlying change to
the property tax system would have a similar impact on the economy and jobs. A recent
study completed in 2020, but before the COVID-19 pandemic impact was fully realized,
projects that Proposition 15 would lead to 120,000 jobs lost. %7

4. Adversely Impacts the Agricultural Community

Proposition 15 makes several exemptions from the new market valuation scheme.
One of those exemptions is for agricultural lands. Specifically, the text within Proposition 15
states that "real property used for commercial agricultural production."?’® However, under
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current law, real property is divided into two major categories: land and improvements.?”?
The Board of Equalization provides examples of what constitutes an improvement to real
property in Property Tax Rule 124.2%° Examples of "improvements" include machinery,
buildings, fences, paved roads, and fruit and nut trees.?®’ According to an LAO analysis,
Proposition 15's agricultural exemption would apply to land, but not improvements.?? Legal
experts have similarly expressed this claim in the field.?®® The authors of Proposition 15
attempted to exempt commercial agricultural production from the split roll; however, since
"improvements" to agricultural producing lands will qualify a property for a market value
assessment, and improvements are so essential to the production of agricultural products, it
renders this exemption functionally ineffective. Opponents argue that the exemption is
ineffective because while the land itself would be exempt from reassessment, the land's
improvements could reclassify the land as commercial and trigger a market value
reassessment.

C. Fiscal Impact

According to the LAO, between $6.5 billion and $12.5 billion will be generated from
the tax increase on commercial and industrial properties.??* A USC report found the
potential revenue increase would be between $10 billion to $12 billion.?®* The LAO report
stated the tax assessment implementation would result in an annual cost of several million
dollars.”¢ Additionally, some rural communities may see a reduction in tax revenue because
the initiative lowers the tax on business equipment to $500,000.%” Any business equipment
valued at less than $500,000 will no longer be taxed.?®® The drop in revenue from business
equipment is expected to be several million dollars a year.?® The CAA commissioned a
fiscal analysis, which concluded the costs to implement the proposed tax assessment over
the next three years would be one billion dollars.?° In this report, CAA also expressed
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concerns regarding staffing and stated that they will need to hire about 200 more county
tax assessors throughout the state to maintain the periodic market value assessment of
commercial and industrial properties.”’! Proposition 15 states that counties will be
reimbursed by the General Fund for the "administrative costs" of implementing the
Proposition, which cover the costs of performing these assessments until other sufficient
funding is established.?”

VI.  CONCLUSION

Proposition 15 would effectively create a "split roll" tax assessment where
commercial and industrial properties are assessed differently than residential properties
and commercial properties valued at less than $3 million.?”* The additional revenue
generated from the new tax assessment would be placed in a trust to be distributed to
schools and local communities.?”* Opponents to Proposition 15 argue that the tax increase
will have a negative impact on the costs of living and small businesses by raising the costs
to rent building space and fear consumers will bear the burden of increased costs of goods
and services.””

A "Yes" vote on Proposition 15 means supporting an increase in the property taxes
on commercial and industrial properties valued at $3 million or more by changing their tax
assessment to be based on the property's fair market value.??

A "No" vote on Proposition 15 means opposing an increase in the property taxes on
commercial and industrial properties valued at $3 million or more and retaining the tax
rates imposed on commercial and industrial properties that were enacted in Proposition
13-297
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[.  EXECUTIVE SUMMARY

Proposition 16, also known as the Repeal Proposition 209 Affirmative Action
Amendment, is an initiative constitutional amendment that would repeal Proposition
209.%%¢ Proposition 209 was a 1996 ballot measure that prohibited government and other
public institutions from considering race, sex, color, ethnicity, or national origin in public
employment, public education, and public contracting.?”?

A YES vote would allow state and local entities to consider race, sex, color, ethnicity,
and national origin in public education, public employment, and public contracting to the
extent allowed under federal and state law.*®

A NO vote would leave Proposition 209 as is and would retain the statewide ban on
affirmative action.’”!

. THE LAW
A. Current Law

Proposition 209 was authored by Ward Connerly, an ally of then Governor Pete
Wilson.**? Governor Wilson, who was running for President in the Republican primaries, had
recently been successful “in using the ballot initiative process (specifically Proposition 187 of
1994) as a wedge issue to drive electoral support from [W]hite men.”*** Both Connerly and
Governor Wilson emphasized the “need for a colorblind society.”** Specifically, they
argued that Proposition 209 was essential because California children could only have
access to equal opportunity if they were allowed to “succeed on a fair, color-blind, race-
blind, [and] gender-blind basis.”*%

Proposition 209, referred to as the California Civil Rights Initiative by its proponents,
amended the California Constitution through a ballot proposition placed before voters in
1996.%% With approximately 55 percent of votes cast in favor of its passage, Proposition 209
amended the state Constitution to add Section 31 of Article |, titled “Affirmative Action.”*%’

%8 Cal. Proposition 16 (2020); Text of Prop. 16 (Assembly Constitutional Amendment 5),
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtmI?bill id=201920200ACA5 (last visited Sept. Oct. 6,
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While Article 31 generally bans the consideration of race, sex, color, ethnicity, or
national origin in public programs, it contains some exceptions. For instance, subsection (d)
of Section 31 allows the State to consider the sex of an employee when it is “reasonably
necessary” for the staffing of certain jobs, such as ensuring that staff and inmates at state
prisons are the same sex.*® Additionally, subsection (e) of Article 31 gives state and local
entities the authority to consider “specified characteristics when it is required to receive
federal funding.”**” One example of this is that in order to receive federal funding for
transportation projects, the state is required to set goals for the portion of contracts
awarded to specified groups, such as businesses owned by women or people of color.>"
Under Proposition 209, the state can comply with such program requirements in order to
receive federal funds.

B. Path to the Ballot

Proposition 16, also referred to as Assembly Constitutional Amendment (“ACA") 5,
would amend the Constitution by repealing Section 31 of Atrticle |, and enabling
government preferences.*'" The California Constitution allows for members of the state
legislature to propose an amendment or revision of the Constitution, or to amend or
withdraw a proposal.*'? To do so, the member proposing the amendment or revision must
secure a two-thirds roll call vote from members of both houses.** Once the Legislature
passes the amendment, it proceeds to go on the ballot before California voters.*'

Proposition 16 was introduced as ACA 5 by Assembly Member Shirley Weber on
January 18, 2019.3" It was then amended in Spring 2020 in the Assembly Committee on
Public Employment and Retirement and the Assembly Committee on Rules.*"® Proposition 16
was passed in the Assembly on June 10, 2020 with a 60-14 vote, then in the Senate on June
24, 2020 with a 30-10 vote.*" It was subsequently filed with the Secretary of State on June
25, 2020 to be placed on the November 2020 ballot for California voters.>'®

%98 Cal Const, Art. | § 31(d); Ballot Analysis of Proposition 16,
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C. Proposed Law

Proposition 16 proposes to repeal Section 31 of Article | of the California
Constitution, which was added by Proposition 209 in 1996.>" Proposition 209 implemented a
ban on the consideration of race, sex, color, ethnicity, or national origin in public
employment, education, and contracting in the state.’”® Proposition 16 would eliminate this
ban, giving state and local entities the option to consider these immutable characteristics.

Though Proposition 16 would provide the option to consider these characteristics in
public contracting, education, and employment, it would not require it.*?" State officials
could opt to engage in affirmative action programming but would not be required to give
preferential treatment. Proposition 16 would simply restore affirmative action as an
available practice, and public entities would still be bound by existing federal and state
laws that protect individuals from arbitrary discrimination based on gender, race, ethnicity,
color, and national origin.

1. LITIGATION RELATED TO PROPOSITION 209

Proposition 209 was challenged in federal court almost immediately upon its
enactment and was ultimately found to be constitutional by the Ninth Circuit Court of
Appeals.®?? Since then, there have been a number of lawsuits filed alleging that various
public programs are in violation of Proposition 209 because they grant some form of
preferential treatment to women or minorities.

A. Coalition for Economic Equity v. Wilson

One day after the passage of Proposition 209, several individuals and groups
representing the interests of racial minorities and women filed a complaint in United States
District Court for the Northern District of California against state officials and political
subdivisions.*?® Brought under 42 U.S.C. section 1983, the complaint alleged that Proposition
209 denied racial minorities and women the equal protection of the laws guaranteed by
the Fourteenth Amendment.*** It also alleged that Proposition 209 conflicted with Titles VI
and VIl of the Civil Rights Act of 1964 and Title IX of the Educational Amendments of 19725
The plaintiffs asked the court to declare Proposition 209 unconstitutional and sought a
permanent injunction to stop the State from implementing and enforcing it.*¢ They also filed
an application for a temporary restraining order and a preliminary injunction.®?’
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The district court engaged in extensive fact-finding and found that the elimination of
affirmative action programs “would reduce opportunities in public contracting and
employment for women and minorities.”*?® Additionally, it would “cause enroliment of
African-American, Latino, and American Indian students in public colleges to fall, though
enrollment of Asian-American students would increase.”*# Finally, the district court found
that if affirmative action programs were to be reinstated, the California Constitution would
have to be amended with another initiative.**® For these reasons, the district court granted
both the temporary restraining order and the preliminary injunction, barring the State from
implementing and enforcing Proposition 209 until a trial or a final judgment was reached
by the court.®!

However, the Ninth Circuit reversed the district court. The Ninth Circuit held that
Proposition 209 was constitutional under the Equal Protection Clause of the United States
Constitution.**? The plaintiffs argued that women and racial minorities would be denied
equal protection under Proposition 209 because it would deny them preferential treatment
intended to level the playing field with non-minorities.*** However, the Ninth Circuit asserted
that the Equal Protection Clause prohibits the government from classifying individuals “on
the basis of impermissible criteria.”*** Since Proposition 209 actually prohibits the
government from classifying individuals by race or gender, the court determined that it did
not classify individuals by race or gender and therefore, did not violate the Equal Protection
Clause.®®

B. Hi-Voltage Wire Works v. City of San Jose

In 2000, the California Supreme Court found a San Jose program requiring
contractors bidding on city projects to use a specified percentage of women and minority
subcontractors to be in violation of Article | Section 31 of the California Constitution
(Proposition 209).%*¢ In that case, a general contracting firm intended to use its own work
force on a project and thus failed to comply with the city’s program requirements.**” When
the contracting firm’s bid was rejected, it filed a lawsuit alleging that the city’s program
violated Proposition 209 because it granted preferential treatment to individuals on the
basis of race and sex.**® The California Supreme Court affirmed the appellate court’s
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holding and found that the ballot materials accompanying Proposition 209 made it clear
that Article | Section 31 was intended to prohibit the kind of preferential treatment
encouraged by the city’s program.**

IV.  CONSTITUTIONAL AND STATUTORY PROTECTIONS

While Proposition 16 would allow the state to consider diversity as a factor in public
employment, education, and contracting, the state and federal constitutions continue to
provide all people with equal protection under the law.**° Prior to the enactment of
Proposition 209, state and local entities that considered race, sex, color, ethnicity, or
national origin in their policies and programs still had to comply with other provisions of
state and federal law that limit the use of these considerations.**' Laws that protect against
discrimination in public employment, public education, and public contracting exist at both
the state and federal level. Federal law covers all three grounds in the form of Title VI and
Title VII of the Civil Rights Act of 1964, Title IX, and interpretations of the Equal Protection
Clause to public contracting.

A. Federal Constitution and Other Statutory Provisions

Much of the rhetoric surrounding Proposition 16 involves concerns regarding racial,
gender, and other types of discrimination. However, there are several federal safeguards in
place to protect individuals in the fields of public employment, education, and contracting
from such forms of discrimination, including statutory, constitutional, and common law
provisions.

Title VI of the Civil Rights Act of 1964 states: “No person in the United States shall, on
the ground of race, color, or national origin, be excluded from participation in, be denied
the benefits of, or be subjected to discrimination under any program or activity receiving
Federal financial assistance.”**? This statute prohibits those programs that receive federal
financial assistance from engaging in discrimination, and if a recipient of federal assistance
is found to have engaged in discrimination, their contract for federal funding can be
terminated.>*

Title VII of the Civil Rights Act of 1964 is similar to Title VI, but specifically prohibits
employment discrimination based on race, color, religion, sex, and national origin.*** Under
Title VII, an employer cannot discriminate on any of these bases in regard to any term,
condition, or privilege of employment.**
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In the realm of public education, Title IX, a federal civil rights law, protects
individuals from discrimination based on sex in education programs or activities that
receive federal financial assistance.** Title IX states, “No person in the United States shall,
on the basis of sex, be excluded from participation in, be denied the benefits of, or be
subjected to discrimination under any education program or activity receiving Federal
financial assistance.”**’

Outside of these federal statutes, Proposition 16 may present longstanding federal
constitutional concerns due to its engagement with affirmative action. In 1978, the United
States Supreme Court reviewed Regents of University of California v. Bakke, a case
involving an affirmative action issue with the UC Davis School of Medicine.*# In that case,
UC Davis had set aside 16 of the 100 available spaces for qualified minorities.*** The court
held that although race was a legitimate factor for admission, racial quotas violate the
Equal Protection Clause of the Fourteenth Amendment.**® Following this case, there are still
concerns that initiatives which aim to allow government preference are akin to the racial
quotas in Bakke, and thus violate the Fourteenth Amendment of the United States
Constitution.

The Equal Protection Clause of the Fourteenth Amendment states: “No State shall
make or enforce any law that abridge the privileges or immunities of citizens of the United
States; nor shall any State deprive any person of life, liberty, or property, without due
process of law; nor deny any person within its jurisdiction the equal protection of the
laws”.**" In essence, the Equal Protection Clause under the federal constitution requires that
state and local government entities treat different classes of people similarly, unless there is
a legitimate reason to treat them differently.

In cases analyzing the Equal Protection Clause as it pertains to immutable
characteristics, racial classifications are subjected to the most rigid, strict scrutiny and to be
upheld, must exist for a compelling state purpose.®**? For example, in City of Richmond v.
JA. Croson Co., the Supreme Court found a government program that set aside city
contracts for minority-owned businesses lacked a compelling government interest.*** The
Court felt the city program needed to be more narrowly tailored to remedy the history of
discrimination against those minority groups in the United States.>*

This principle was already touched upon in Bakke. In that case, the Supreme Court
stated that to avoid violating the Equal Protection Clause, state and local governments
using affirmative action programs must engage in more narrowly tailored efforts, and use
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“race-plus” factors to support minority students; in other words, race could be a “plus” on
an applicant’s file, but need not be the sole determining factor.*** Similarly, in Parents
Involved in Community Schools v. Seattle School District No. 1, the Supreme Court held
more recently that programs using race as a tiebreaker for admission to public schools
require more narrow tailoring to the underlying motivation, such as remedying historical
discrimination. This development of law from the Court regarding government preferences
demonstrates that under appropriate circumstances, classifications that have clear remedial
motivations do not violate the Equal Protection Clause.

Thus, Proposition 16 opponents may be concerned that the initiative violates the
Equal Protection Clause, because its passage will allow the state to treat one class of
people differently than other classes of people based on race, gender, ethnicity, and other
characteristics. However, Proposition 16 does not require the consideration of these
immutable traits in public contracting, employment, or education. It only provides the option
for these state entities to look at these traits in their hiring, contracting, or admissions
decisions. Additionally, the Equal Protection Clause, as well as the Due Process Clause of
the Fifth and Fourteenth Amendments, and the case law described above that interpret
these clauses, would remain in effect if Proposition 16 were to pass. These constitutional
provisions would continue to prohibit discrimination based on race, gender, and other
traits.

B. California Constitution and Other Statutory Provisions

In addition to protections provided by the federal government, states have the
authority to pass legislation that prohibits invidious discrimination in public employment,
education, and contracting.**” Accordingly, California provides for the protection of civil
rights through the state Constitution, state statutory provisions, and common law
principles.®*® The most significant civil rights protections are provided by the California
Constitution’s Equal Protection Clause, the Unruh Civil Rights Act, the Fair Employment and
Housing Act (“FEHA"), the Education Code, and the Public Contract Code.*?

Article | Section 7 of the California Constitution provides, “A person may not be
deprived of life, liberty, or property without due process.”*® It also guarantees that
individuals may not be denied equal protection of the laws.*' Building upon that
foundation, the Unruh Civil Rights Act protects individuals from discrimination in all business
establishments.**? It states:
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All persons within the jurisdiction of this state are free and
equal, and no matter what their sex, race, color, religion,
ancestry, national origin, disability, medical condition, genetic
information, marital status, sexual orientation, citizenship,
primary language, or immigration status are entitled to the full
and equal accommodations, advantages, facilities, privileges,
or services in all business establishments of every kind
whatsoever.*¢

The Unruh Civil Rights Act prohibits only “arbitrary, invidious, or unreasonable
discrimination.”*** Therefore, affirmative action policies could be adopted by state entities if
Prop 16 passes, but they would be limited by the Unruh Act’s prohibition against arbitrary
distinctions, including gender-based ones.

The strongest protection against discrimination in public employment under
California law comes from the FEHA. California’s FEHA states that the “practice of
discrimination because of race, color, religion, sex, gender, gender identity, gender
expression, sexual orientation, marital status, national origin, ancestry, familial status,
source of income, disability, or genetic information in housing accommodations is against
the public policy of this state.” 3> FEHA applies to public and private employers.** It
provides that it is “illegal for employers of five or more employees to discriminate against
job applicants and employees because of a protected category, or retaliate against them
because they have asserted their rights under the law.”*¢’

With respect to public education, the California Education Code provides that any
educational institution that receives state financial assistance or enrolls students who
receive state financial aid cannot discriminate based on “disability, gender, gender
identity, gender expression, nationality, race or ethnicity, religion, sexual orientation, or any
other characteristic...including immigration status.”*¢®

Turning to public contracting, Assembly Bill 2844, signed into law by Governor Jerry
Brown in 2016, specifically prohibits discrimination in public contracting.**® AB 2844 added
section 2010 to the Public Contract Code.*’® This bill requires that a person who “submits a
bid or proposal to, or otherwise proposes to enter into or renew a contract with, a state
agency with respect to any contract in the amount of $100,000 or more to certify, under
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penalty of perjury,...that they are in compliance with the Unruh Civil Rights Act and the
California Fair Employment and Housing Act.”*”!

Therefore, while voters and Proposition 16 opponents may be concerned that
repealing Proposition 209 will allow the state to discriminate against individuals arbitrarily,
this is definitely not the case. The California Constitution and state statutes offer a broad
range of protections against invidious and arbitrary discrimination based on protected
characteristics. Even if Proposition 16 passes, repealing Proposition 209, state and local
entities cannot discriminate against individuals.

V. PUBLIC POLICY CONSIDERATIONS

Due to the longstanding history of affirmative action and similar programs not only in
California, but in the United States generally, there are strong proponents and opponents
to Proposition 16. Much of the debate is centered on whether affirmative action can
actually address institutionalized, systemic oppression in these public forums, such as
racism or sexism, or if it creates quotas, particularly in university admissions.*’? Proponents
of Proposition 16 are hoping to address barriers to entry in academia, especially in the UC
system for prospective students.

When ACA 5 was on the Senate floor for a vote, various senators of color appealed
to their peers, calling for racial justice in the passage of ACA 5.3 Due to the current social
movement spurred by various police shootings throughout the country, particularly after the
death of George Floyd, over two thirds of the California legislature voted to put Proposition
16 on the ballot before voters in the November election.*’* But many, including opponents in
communities of color, view this proposition as offensive to notions of equal opportunity,
arguing that success should stem from meritocracy.*”>

Currently, with less than a month before the election, Proposition 16 does not seem
to have overwhelming backing, nor overwhelming disproval, from surveyed voters; yet,
there appears to be a slight tip towards the opposition, as shown in a study completed by
the Public Policy Institute of California.’’® This study was completed in September 2020 and
showed 31% of likely voters in support, 22% undecided, and 47% in opposition, to
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Proposition 16.*’” And, according to the 2020 Asian American Voter Survey (“AAVS”),
Chinese Americans opposed Proposition 16 by a 38-30 margin, with the other 32 percent of
voters unsure or undecided on the issue.*’® An opponent from the StopProp16 grassroots
organization believes proponent politicians voted against the will of the people because
the polls demonstrate a preference to retain Proposition 209.>” Although this polling data
suggests that undecided voters may be confused or conflicted about the proposition,
opponents stand behind this slight majority in the polling results.**°

A. Proponents’ Arguments

Proposition 16 has many high-profile proponents. These include United States
Senators Kamala Harris and Dianne Feinstein, Governor Gavin Newsom, and the University
of California Board of Regents.?*’

The proponents of Proposition 16 primarily argue that affirmative action provides
equal opportunities for women and people of color who “are paid less for the same work,
given fewer chances to access higher education, and denied job opportunities.” *2
Affirmative action “level[s] the playing field by allowing policymakers to consider race and
gender-without quotas-when making decisions about contracts, hiring and education” to
eliminate systemic discrimination and remedy past harm.*®* A source from the “Yes on 16"
campaign asserted that “Some people have always been operating at a disadvantage.
Proposition 16 is just making sure that everyone is on equal footing to begin with.”*** Before
Proposition 209, state and local entities had policies and programs in place to “increase
opportunities and representation for people who faced inequalities as a result of their race,
sex, color, ethnicity, or national origin.”** For example, state and local entities had
employment and recruitment policies in place to increase the hiring of people of color and
women.*¢ After the enactment of Proposition 209, all of these policies and programs were
either discontinued or modified unless they fell within one of the exceptions.®®’

In 2015, Equal Justice Society, an Oakland based nonprofit, conducted a study
regarding the impact of Proposition 209 on California’s minority and women business
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enterprises (“MWBEs").*® This study demonstrated that MWBEs “lost the potential equivalent
of $1 billion in public contracts because of Proposition 209.”**? “Taxes from women and
people of color help fund public contracts, but [they] are denied equal opportunities to
obtain those contracts,” said Eva Paterson, the president of the Equal Justice Society.*”® After
the enactment of Proposition 209, the study found a loss of approximately $820 million per
year in MWBE contracts with the State and a loss of approximately $200 million per year in
MWABE contracts with the City and County of San Francisco.*”

Assembly Member Shirley Weber, one of the authors of Proposition 16, also points
out that “the improvement of my schools is contingent upon getting teachers who
understand the kids.”*”> She argues that Proposition 16 is critical because “everybody tells
us we need teachers who look more like our students, yet we can't develop a teacher
training and a program of recruitment” designed to recruit a diverse teaching pool.*”

Additionally, proponents argue that Proposition 209 has significantly reduced the
enrollment of Black and Latinx students at UC campuses.** A UC Berkeley study released in
August 2020 found that not only has Proposition 209 reduced the enrollment of minority
students, it has also lowered their graduation rates and driven down their wages when they
enter the workforce.*”* The study also found that affirmative action programs that existed
prior to Proposition 209 “did not significantly hurt Asian American and [W]hite students
denied admission to UC’'s most selective campuses. That's because they enrolled instead at
universities of comparable high quality and earned similarly high earnings in the following
years.”*? This is likely why the UC Board of Regents unanimously supports repealing
Proposition 209.*” Immediate-past UC President Janet Napolitano points out that, “It makes
little sense to exclude any consideration of race in admissions when the aim of the
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University’s holistic process is to fully understand and evaluate each applicant through
multiple dimensions.”*?®

Proponents also argue that California is out of step with the majority of the country.
In all, 41 states currently take gender, race, and ethnicity into consideration when making
decisions about government contracts, college admissions, and job opportunities.*”
Proposition 16 will align California with the rest of the country and enable our positions of
leadership and contracts with businesses to reflect the diversity and values of California.*®

Additionally, in response to opponents’ argument that affirmative action just leads to
quotas, proponents point out that colleges and universities cannot and will not use racial
quotas to achieve diversity.*’’ Racial quotas have been held unconstitutional by the
Supreme Court of the United States and have been outlawed in university admissions since
1978.%%2 Passing Proposition 16 will not lead to quotas.

B. Opponents’ Arguments

The cornerstone of the opponents’ arguments is the belief that equality under the
law, regardless of race, should remain a principle enshrined in the California constitution.*%
Upon this principle, they present three main arguments: (1) advantaging applicants on the
basis of immutable characteristics discriminates against others; (2) the government does
not need affirmative action to accomplish diversity initiatives; and (3) Proposition 16 will be
expensive for California taxpayers. A large number of the opponents are Chinese
Americans, and often first-generation immigrants, who find Proposition 16 insulting to their
cultural and traditional belief that under equal opportunity, success comes from hard work
in America.** However, the official opponents of the proposition vary widely in race,
gender, and background, and are largely concerned about Proposition 16 potentially
lowering standards in education and hiring and endorsing discrimination.*®

First, opponents of Proposition 16 argue that providing the option to consider
immutable characteristics in state processes inevitably involves disadvantaging other
groups of people, on the same grounds.*’® In essence, they claim that making decisions
based on race, ethnicity, or gender is “its own kind of prejudice.”*” Opponents view
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Proposition 16 as a way to legalize discrimination.*®® One opponent of Proposition 16,
Assembly Member Steven Choi, fears implementing the ideology that race, ethnicity, and
other traits can determine one’s chances at getting a job.*® An immigrant from South
Korea, Assembly Member Choi opposes Proposition 16 due to his concerns that if passed, it
could allow state programs to use one'’s skin color or national origin to determine
qualifications for a position or college admission.*™

Another major opponent of Proposition 16 is Ward Connerly, a former appointee to
the Board of Regents of California’s public university system.*’" He now serves as the
President of Californians for Equal Rights (CFER), the official nonprofit organization that is
defending Proposition 209 and opposing Proposition 16.4'* Connerly was the creator of
Proposition 209, as a fervent advocate against affirmative action.*’* He opposes affirmative
action because he believes “race-based remedies only prolong America'’s racial divisions
and inequities.”*"* As a Black man, he believes affirmative action initiatives like Proposition
16 reinforce the idea that students of color are inferior, because these programs tell
students they need a preference to succeed.*’ To preserve his legacy and defend his
creation, he leads CFER’s campaign.*’® CFER views the initiative as “divisive and
discriminatory” because it threatens “hard-fought equal rights for all regardless of race, sex,
color, ethnicity or national origin.”*'” Opponents of Proposition 16 support Proposition 209
because they feel it affirms the notion that the government should consider people on
equal terms instead of giving government preference to some people over others.*'® They
view Proposition 209 as having “enhanced California’s good civil reputation...in support of
equal opportunity for all individual American citizens.”*"?

For Asian Americans in particular, many feel Proposition 16 “doesn't fit into their
American journey” because it threatens their chances at success and admission into
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California’s public universities such as the prestigious UC Berkeley and UCLA.*?® According
to Janelle Wong, a professor of Asian American Studies at the University of Maryland, many
opponents from older, first-generation Chinese American groups are motivated by values of
prestige and equity, as well as fears of scarcity and racial quotas.*?’ In a study relied on by
opponents, Princeton researchers found that in a race-neutral system, the number of white
students would see little change, while Asian Americans would increase from 23.7% to 31.5%
of admitted students, meaning the current system rejects one-fourth of all Asian Americans
that would be admitted in a race-neutral system*?? Opponents believe this result is racial
discrimination, even though proponents view these practices as simply race-conscious.*?*
Meanwhile, proponents point to other studies such as the Civil Rights Project at UCLA, which
found that although the student sizes at UC Berkeley and UCLA have doubled since the
passage of Proposition 209, of the applicants offered admission to the two universities,
Black and Latinx students dropped by 70 to 75 percent, while White and Asian students
dropped only by 40 and 35 percent, respectively.*** Though there are social science studies
on both sides of the issue, the strong concerns presented by each side may result in a
continued battle over affirmative action in courts and the Legislature, regardless of the
election result.*”

Second, opponents of Proposition 16 argue the government does not need to have
a preference for certain immutable characteristics to accomplish racial, gender, and ethnic
equity in state programs. Opponents claim that increased diversity can be accomplished by
targeting other characteristics not banned by Proposition 209, such as being a first in one’s
generation, or coming from a low-income or working-class family.*** And since the passage
of Proposition 209, they claim public entities have succeeded in their consideration of these
additional characteristics, to support underrepresented groups without resorting to
government preference.*”” Extraneous factors such as income level, educational
achievement, and a household’s familiarity with higher education can determine the
success of individuals from various ethnic and racial groups in college.*?® According to the
National Association of Scholars, both the UC and CSU systems have expanded their efforts
to prepare low-income high school students for college, without using government
preference, after 1996.“? Thus, opponents of Proposition 16 retort to campaigns for
affirmative action by urging for a stronger focus on improving K-12 education.*°
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Furthermore, opponents of Proposition 16 are concerned that if Proposition 16
passes, though public entities will avoid establishing a concrete racial quota, race-based
admissions efforts will strongly push towards one, without naming it.**' To them, if
proponents are truly motivated to achieve diverse and genuine representation in public
institutions to reflect the population, this cannot be accomplished without balancing
percentages and numbers.**? And this comparison of numbers, opponents believe, is
inherently a quota-like activity.*** Should Proposition 16 pass, opponents are worried that
instead of treating applicants equally based on their qualifications and experiences, public
institutions will be preoccupied with pushing towards representation of the population
insofar as the Fourteenth Amendment allows.***

Outside the realm of education, CFER argues that in public employment, diversity for
people of color in public employment has increased.**> From 1990 to 2007, minorities rose
from 38% to 50% of the public workforce.*** And, regarding public contracting, supporters of
Proposition 209 argue that since the passage of Proposition 209, there are still minority and
women-owned businesses that have thrived and expanded. This success is attributed to
personal characteristics outside of those that are immutable, such as “patience, hard work,
ingenuity, innovativeness, education, and the ability to delay gratification.”**” Additionally,
they claim those MWBEs that went out of business after the passage of Proposition 209
were perhaps not competitive to begin with.**® These supporters of Proposition 209 further
claim that the success or failure of MWBEs may not be attributed to a single disparity such
as race or gender discrimination, but can be due to the lack of the specific expertise or
capability of doing the work sought.*** Ultimately, they align with Governor Pete Wilson’s
belief that “business has no color.”*4°

Lastly, opponents argue that the passage of Proposition 16 will be costly to
taxpayers, largely due to the ramifications it will have on public contracting. According to
the CFER fact-tracker, Proposition 209 saved the California Department of Transportation
millions of dollars.*’ From 1998 to 1999, following the passage of Proposition 209, the
Department saved approximately $64 million, equivalent to over $1 billion dollars in 2020.
Proponents use this same figure to demonstrate how MWBEs lost millions of dollars after
the passage of Proposition 209.“? In essence, opponents have toted these savings because
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public entities have the ability to contract with corporate businesses at a reduced cost.**
The scale and capacity of these businesses allow them to bid for contracts at a lower rate
than MWBEs, which are often smaller businesses who need to bid at a higher rate to fulfill
a contract.*

VI.  FUNDING SUPPORT

Despite the slight lead for the opposition with regard to recent polling, the
fundraising efforts by the proponents of Proposition 16 overwhelmingly outweigh those of
the opponents. The proponents’ campaign is being bankrolled at over $17 million dollars,
whereas the opponents are at just over $1 million dollars.*** Donors in support of
Proposition 16 include the California Teachers Association and Kaiser Foundation Health
Plan and Hospitals.**¢ Recently, opponents protested outside of a Netflix office in Los Gatos,
CA dafter learning that Patricia Quillen, wife of the Netflix CEO Reed Hastings, donated $1
million dollars to the proponents.*’ On the other side, donors in opposition to Proposition
16 include Students for Fair Admissions, an anti-affirmative action advocacy group, and
coalition members of CFER.*®

VIl.  CONCLUSION

Proposition 16 would repeal Section 31 of Article | of the California Constitution,
which was added in 1996 through the passage of Proposition 209. In effect, this
constitutional amendment initiative will eliminate the ban on allowing state institutions to
have the option to consider immutable characteristics in public contracting, employment,
and education. Although these public entities would be able to consider these traits under
Proposition 16, they are not required to do so, and the repeal of Proposition 209 would not
result in arbitrary discrimination. Proponents support the initiative because in their view, it
can begin to remedy the institutionalized barriers that marginalized groups have had to
traverse over the years, by empowering state and local entities and schools to consider
applicants more holistically. Opponents of Proposition 16 argue that the initiative would
only legalize discrimination, as the consideration of race, gender, and other traits would
inherently disadvantage individuals from other groups. They also argue it could be costly to
California taxpayers.

443 Justin Marion, “How Costly is Affirmative Action? Government Contracting and California’s Proposition 209",
University of California, Santa Cruz, Department of Economics (October 2007), 19.
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[.  EXECUTIVE SUMMARY

Current California law prohibits those who are imprisoned or on parole for a felony
conviction from registering to vote and voting. Election officials are required to cancel the
voting registration of such individuals. The proposed measure would amend the California
Constitution to allow individuals who are on parole to have their voting rights restored.

A YES vote on this measure means: Individuals on parole for a felony who are U.S.
citizens, residents of California, and at least 18 years of age would be able to re-
register to vote and participate in voting.

A NO vote on this measure means: Individuals on parole for a felony would continue
to be prohibited from voting and registering to vote until completion of their parole
term.

ll.  BACKGROUND
A. Prior Attempts at Changing the Law

The Voting Rights Restoration Amendment (1974)—offered on the ballot as California
Proposition 10—was a legislative bill approved by voters on the November 5, 1974 ballot.
Prior to enactment of the bill, California law prohibited the mentally insane and those
convicted of high crimes and other enumerated crimes from exercising the privileges of an
elector. The amendment changed the language of Atrticle Il, Section 3**° of the California
Constitution (renumbered in 1976 to Section 4) to allow for the restoration of voting rights
after the completion of the imprisonment sentence and parole. Disqualification of the
mentally insane or mentally incompetent still applied.

In 2018, Initiate Justice, a non-profit organization focused on issues of criminal justice
reform, proposed the Voting Restoration and Democracy Act of 2018 as an initiative
measure. The Act sought to amend the California Constitution by eliminating existing voting
restrictions on individuals in prison or on parole for the conviction of a felony. The ballot
measure did not obtain the necessary signatures and failed to qualify for the November
2018 ballot.

B. Existing Law

Article ll, Section 4 requires that the California Legislature restrict the voting rights of
parolees. Elections Code Section 2101 states that “[a] person entitled to register to vote
shall be a United States citizen, a resident of California, not imprisoned or on parole for the
conviction of a felony, and at least 18 years of age at the time of the next election.”*® Any

49 Cal. Const. art. II, § 4.
0 Cal. Elec. Code § 2101 (West 2017).
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person who is imprisoned or on parole for the conviction of a felony is prohibited from
voting and elections officials are required to cancel the voter registrations of such
individuals.*' However, a person who is on probation for conviction of a felony is permitted
to vote.*? Once an individual completes parole, then their right to vote is restored and they
can re-register to vote.***

C. Proposed Law

This measure would alter the language of the California Constitution to allow for the
restoration of voting rights to individuals on parole. The changes to the language of the
California Constitution are as follows:

Article Il Sec. 2

(a) A United States citizen 18 years of age and a resident in this State may vote.

(b) An elector disqualified from voting while serving a state or federal prison term,
as described in Section 4, shall have their right to vote restored upon the completion
of their prison term.

Article Il Sec. 4

(a) The Legislature shall prohibit improper practices that affect elections and shall
provide for the disqualification of electors while mentally incompetent or imprisened
er-enpearoele serving a state or federal prison term for the conviction of a felony.

[ll.  PUBLIC POLICY CONSIDERATIONS
A. Various Forms of Post-Release Supervision

In California, there are four distinct programs for correctional supervision: probation,
parole, post-release-community-supervision (PRCS), and mandatory supervision (MS).
Probation is the largest category of the four, with nearly 300,000 individuals on probation in
the state during FY 2015-16.*** Judges may sentence convicted offenders to probation as an
alternative to jail or prison, in which case the offender serves their sentence under the
supervision of a county probation department and a probation officer.**> Under current law,
those on probation are legally eligible to register to vote, whereas those on parole are

451 Id.

*2 Voting Rights: Persons with a Criminal History, California Secretary of State, available at
https://www.sos.ca.gov/elections/voting-resources/voting-california/who-can-vote-california/voting-rights-
californians/ (last visited October 18, 2020).
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54 Brandon Martin & Ryken Grattet, Probation in California, PUB. POLICY INST. OF CALIFORNIA (Dec. 2015),
available at https://www.ppic.org/publication/probation-in-california/ (detailing probation statistics statewide
and effects of recent legislation on the probation population).
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not.*** Mandatory supervision is a form of split-sentencing where a prisoner serves part of
their sentence in prison then serves the remainder under the supervision of county
probation departments.*’ PRCS, created by the Realignment Act of 2011, is a county-led
form of supervision for those who have served sentences for lesser felonies.**® A person
released from state prison is only eligible for PRCS after serving a sentence for a felony
that is neither “serious” or “violent” within definitions prescribed by statute.*? All prisoners
serving sentences for felonies who do not qualify for PRCS are only eligible for release on
parole.*?

B. California’s Parole Population

According to the California Department of Corrections and Rehabilitation (CDCR),
the total parole population currently sits at just over 56,000 people.*' During 2019, the
Board of Parole Hearings conducted just over 6,000 parole suitability hearings.*? Based on
data from the Department of Finance and CDCR, the Public Policy Institute of California
reported that “the 10 counties with the lowest release rates received an average of 46
offenders per 100,000 while the 10 counties with the highest release rates received 220
offenders per 100,000” in 2016.%* Prior to the passage of the Realignment Act in 2011, the
parole population was about 91,000. As a result of the diversion to county-led community
supervision programs created under the Act for less serious offenders, the parole
population dropped to about 61,000 in the first year after its passage.**

456 Cal. Const. art. II, § 4.

57 Chief Probation Officers of California, Mandatory Supervision: The Benefits of Evidence Based Supervision
under Public Safely Realignment, CHIEF PROBATION OFFICERS OF CAL., available at
https://www.cpoc.org/sites/main/files/file-attachments/issuebrief2.pdf? 1501700011 (last visited October 18,
2020)(describing positive impacts of the Realignment Act of 2011 on public safety statewide).

8 Criminal Justice Realignment Resource Center, Court Related Impact of Criminal Justice Realignment,
CRIMINAL JUSTICE REALIGNMENT RESOURCE CTR., available at https://www.courts.ca.gov/partners/894.htm (last
visited October 18, 2020) (detailing the distinctions between eligibility for probation, PRCS, and parole).

459 Cal. Pen. Code § 3451(b)(1-5) (2020) (incorporating “serious” felonies as listed in Cal. Pen. Code §
1192.7(c)(1) and “violent” felonies as listed in Cal. Pen. Code § 667.5(c)).

460 /1y

461 California Department of Corrections and Rehabilitation Office of Research Division of Correctional Policy
Research and Internal Oversight, Weekly Report of Population, CAL. DEP'T OF CORRS. AND REHAB., available at
https://www.cdcr.ca.gov/research/wp-content/uploads/sites/174/2020/09/Tpop1d200916.pdf (last visited
October 18, 2020)(reporting the total parole population of 56,328 among other prison population statistics).
42 California Department of Corrections and Rehabilitation, Board of Parole Hearing Proceedings Suitability
Hearing Results Summary, CAL. DEP'T OF CORRS. AND REHAB., available at
https://www.cdcr.ca.gov/bph/2019/10/24/cy-2019-suitability-results/ (last visited October 18, 2020)(reporting
the total number of parole suitability hearings conducted, grant rate, denial rate, and other factors).

463 Justin Goss & Joseph Hayes, California’s Changing Parole Population, PUB. POLICY INST. OF CALIFORNIA
(Feb. 2018), available at https://www.ppic.org/publication/californias-changing-parole-population/ (finding
county specific release rates for parolees in 2016).
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Racial disparities in the parole population continue to persist. At the close of 2016,
African Americans made up approximately 26% of the parole population, but only 6% of
California’s adult population.**> Caucasians also make up 26% of the parole population, but
make up a much more substantial percentage of the general population, at about 41%.4¢¢
These statistics track with the overrepresentation of African Americans with respect to
statewide arrest numbers and the statewide prison population as a whole. In 2016, African
Americans accounted for 16.3% of all arrests made statewide,*’ and in 2017, “28.5% of the
state’s male prisoners were African American.”#%®

C. Recidivism in California

In a report by the CDCR, which followed 18,830 offenders released from state prison
on parole between July 1, 2014, and June 30, 2015, the three-year conviction rate was
43.3%, lower than that for offenders directly discharged (52.7%), or released on post-
release-community-supervision (49.3%).4? Parolees also had the lowest one-year and two-
year recidivism rates at 17.9% and 33.6%, respectively.*’°

Shifting focus to the total population of prisoners released during this period, of the
18,235 offenders reconvicted, 47.6% were convicted of felonies and 52.4% were convicted of
misdemeanors.*’! Contrary to one of the main arguments against Proposition 17, out of the
total population of those released, the three-year reconviction rate for those in prison for a
violent offense was substantially lower than that of offenders convicted for non-violent
offenses. These “violent felons” had a three-year reconviction rate of just 29.1%.4’? The
majority of those reconvicted within three years of their release were sent to prison for
property (54%) and drug crimes (51.1%).4"

465
466

47 Justin Goss, Joseph Hayes, Magnus Lofstrom, Brandon Martin & Steven Raphael, New Insights into
California Arrests: Trends, Disparities, and County Differences, PUB. POLICY INST. OF CALIFORNIA (Dec. 2018),
available at https://www.ppic.org/publication/new-insights-into-california-arrests-trends-disparities-and-county-
difference/ (making findings regarding the demographic breakdown of statewide arrests compared to
percentage of population).

468 Justin Goss, Alexandria Gumbs, Heather Harris & Joseph Hayes, California’s Prison Population, PUB. POLICY
INST. OF CALIFORNIA (Jul. 2019), available at https://www.ppic.org/publication/californias-prison-population/
(setting forth statistics concerning the present population of California inmates).

469 Kevin Grassel, Kendra Jensen & Sam Mooc, Recidivism Report for Offenders Released from the California
Department of Corrections and Rehabilitation in Fiscal Year 2074-15, CAL. DEP'T OF CORRS. AND REHAB. (Jan.
2020), 8 available at https://www.cdcr.ca.gov/research/wp-content/uploads/sites/174/2020/01/Recidivism-
Report-for-Offenders-Released-in-Fiscal-Year-2014-15.pdf (last visited October 18, 2020)(listing three-year
recidivism rate broken down by demographics and offense of conviction).
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According to a report released by the State auditor, many factors are at play when
it comes to an inmate’s propensity to recidivate, such as age, gender, and past criminal
history. For example, “inmates over age 55 are significantly less likely to recidivate than
inmates who are 25 or younger.”#’* CDCR's data supports these findings; CDCR reported
that, “offenders ages 18 and 19 had the highest three-year conviction rate at 70%, followed
by offenders ages 20 to 24 with a three-year conviction rate of 59%.”4”> Categorized by
gender, the three-year reconviction rate for females was 13% lower than the rate for male
offenders, and marked a 12.4% decrease from the 2011-2012 cohort of parolees.’¢ Finally, it
is significant to note that property and drug offenders “are consistently associated with
higher rates of recidivism,” according to the same CDCR report.*”’

D. Felony Re-Enfranchisement, Recidivism, and Voter Turnout

In Virginia, the state constitution permanently disenfranchises citizens with felony
convictions; however, the Governor has the power to unilaterally restore voting rights.*’®
During 2016, then-Governor Terry McAuliffe restored voting rights to over 150,000 citizens.*’*
According to a report by the Center for American Progress, “in Virginia, 25,941 of the
173,166 formerly incarcerated people who had their voting rights restored by [Governor]
McAuliffe voted in 2016, amounting to a 14.98 [%] turnout rate for the group.”*®® As of
February 2020, Virginia boasted the lowest recidivism rate in the country at 23.1%.4

474 Elaine M. Howle, California Department of Corrections and Rehabilitation: Several Poor Administrative
Practices Have Hindered Reductions in Recidivism and Denied Inmates Access to In-Prison Rehabilitation
Programs, CAL. STATE AUDITOR (Jan. 2019), 14 available at https://www.auditor.ca.gov/pdfs/reports/2018-
113.pdf (finding that inmates over 55 are significantly less likely to recidivate than younger offenders).

475 Kevin Grassel, Kendra Jensen & Sam Mooc, Recidivism Report for Offenders Released from the California
Department of Corrections and Rehabilitation in Fiscal Year 2074-15, CAL. DEP'T OF CORRS. AND REHAB. (Jan.
2020), 8 available at hitps://www.cdcr.ca.gov/research/wp-content/uploads/sites/174/2020/01/Recidivism-
Report-for-Offenders-Released-in-Fiscal-Year-2014-15.pdf (finding that younger and property or drug offenders
are significantly more likely to recidivate than older and violent offenders).
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49 See Stuart Baum, Voting Rights Restoration Efforts in Virginia, BRENNAN CTR. FOR JUSTICE (April 2018),
available at https://www.brennancenter.org/our-work/research-reports/voting-rights-restoration-efforts-virginia
(summarizing current felony disenfranchisement policies and legislative advocacy in Virginia).

*80 Danielle Root, /ncreasing Voter Participation in America, CTR. FOR AM. PROGRESS (Jul. 2018), available at
https://www.americanprogress.org/issues/democracy/reports/2018/07/11/453319/increasing-voter-
participation-america/ (finding that offenders re-enfranchised by action of Virginia Governor McAuliffe had a
voter registration rate of 14.98%).

81 Virginia’s Recidivism Rate Remains Lowest in the Country, CBS 19 NEWS, Feb. 3, 2020,
https://www.cbs19news.com/story/41644910/virginias-recidivism-rate-remains-lowest-in-the-country
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In Maine and Vermont, felons never lose their right to vote—even while
incarcerated.*®? According to a report released by the Virginia Department of Corrections
comparing Virginia’s recidivism rate to those of the other 50 states, Maine and Vermont's
recidivism rates were 30.5% and 45%, respectively as of October 2018.%

In April 2018, Governor Andrew Cuomo of New York issued an executive order
removing the restrictions on parolees’ right to vote.*** Data is not yet available to make a
comparison with respect to any impact Governor Cuomo’s executive order might have had
with respect to recidivism in the state.

As of May 2019, Colorado’s Legislature has passed HB 1266 giving voting rights to
individuals on parole.*®* However, similar to New York Governor Cuomo'’s executive order,
data is not yet available to make a meaningful study whether the law reduced recidivism in
the state.

E. Main Arguments in Support of Proposition 17

Proponents assert the purpose of parole is the supervised reintegration of felony
offenders back into civil society.*® The right to vote has long been recognized as an
invaluable right of United States citizens, historically denied to significant segments of
society—even today.*®’ Proponents claim that—by re-enfranchising individuals on parole—
parolees are given an incentive to adhere to the terms of their release, conform to societal
standards of conduct, and are less likely to recidivate for fear of losing their newly
regained franchise and out of respect for the community they feel a part of.*®® Felony
disenfranchisement has historically been used as a means of retaining a cheap labor
supply in the aftermath of abolition.*®” While some progress has been made, racial

82 Jane C. Timm, Most States Disenfranchise Felons. Maine and Vermont Allow Inmates to Vote from Prison,
NBC NEWS, Feb. 26, 2018, https://www.nbcnews.com/politics/politics-news/states-rethink-prisoner-voting-rights-
incarceration-rates-rise-n850406

83 State Recidivism Comparison, VA. DEP'T OF CORRECTIONS (Dec. 2018), available at
https://vadoc.virginia.gov/media/1363/vadoc-state-recidivism-comparison-report-2018-12.pdf (finding that
Virginia has the lowest recidivism rate of any state, while Maine and Vermont have 30.5% and 45% recidivism
rates, respectively).

84 N.Y., Restoring the Right to Vote for New Yorkers on Parole, No. 181, (April 2018) available at
https://www.governor.ny.gov/sites/governor.ny.gov/files/atoms/files/EO_181.pdf

485 Stephanie Daniel, Parolees Vote for the First Time, Thanks to New Colorado Law, KUNC, (Oct. 2019),
https://www.kunc.org/news/2019-10-28/parolees-vote-for-the-first-time-thanks-to-new-colorado-law

488 pegple v. Nuckles, 56 Cal.4th 601, 608 (Cal. 2013) (finding the purpose of parole to be reintegration rather
than punishment).

“87 Taina Vargas-Edmond, Gregory Fidell, Lisa Schottenfeld & Sasha Feldstein, Democracy Needs Everyone,
INITIATE JUSTICE, available at https://www.initiatejustice.org/project/democracy-needs-everyone/ (last visited
October 18, 2020).
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disparities in criminal justice linger, and parole is no exception.*® As proponents argue,
parolees contribute to their communities, work hard, pay taxes, and yet are barred from
voting, resulting in the system functionally operating as “taxation without representation,”*"!
which the United States has rejected since its founding. Over 150 organizations were
registered as supporting ACA 6 upon its third reading in the State Senate, while only one
organization registered in opposition—Election Integrity Project California, Inc.*’

According to the Brennan Center for Justice at New York University School of Law,
making voting rights dependent on the type of correctional supervision a former offender is
on post-release leads to “de facto disenfranchisement.”*”* The Brennan Center argues that
passage of Proposition 17 would create “a clear bright-line rule” and remove the confusion
around voter eligibility.*”* For example, in California, those on probation are eligible to
vote, but those on parole are not. Proponents at the Brennan Center argue that when
distinctions are drawn between forms of supervision with respect to voting rights, otherwise
eligible voters either think they cannot vote, or refrain from voting out of apprehension that
they may be breaking the law or violating a provision of their release.*”® The confusion is
not limited to the formerly incarcerated. The Brennan Center found: “people with
misdemeanor convictions in Kentucky do not lose the right to vote. However, 53% of county
clerks interviewed in 2005 responded incorrectly to the question of whether individuals with
misdemeanor convictions are eligible to vote.”*? Even the famous rapper Snoop Dogg has
stated he was “brainwashed into thinking that you couldn’t vote because you had a
criminal record” and thus he refrained from voting due to the misconception that his former
felony gun and drug charges rendered him ineligible to vote, even though his record had
been expunged.*’’

90 Jystin Goss & Joseph Hayes, California’s Changing Parole Population, PUB. POLICY INST. OF CALIFORNIA
(Feb. 2018), available at https://www.ppic.org/publication/californias-changing-parole-population/ (finding
county specific release rates for parolees in 2016).

91 Initiate Justice, Voting Rights for People on Parole: Proposition 17, INITIATE JUSTICE, available at
https://www.initiatejustice.org/project/prop17/ (claiming that prohibitions on parolee voting operates as
“taxation without representation”).

492 SENATE FLOOR, COMMITTEE ANALYSIS ON ACA 6, at 6-10 (June 23, 2020) available ot
https://leginfo.legislature.ca.gov/faces/billAnalysisClient.xhtml?bill_id=201920200ACA6.
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https://leginfo.legislature.ca.gov/faces/billAnalysisClient.xhtml?bill_id=201920200ACA6.
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available at
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(finding that eligible voters under correctional supervision and even some election officials are confused as to
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F.  Main Arguments in Opposition to Proposition 17

Opponents argue that paroled inmates have not earned the right to participate in
the voting process because they have not fully paid their debt to society.*”® Alabama,
Arizona, Delaware, Florida, lowa, Kentucky, Mississippi, Nebraska, Tennessee, and
Wyoming require further steps after completion of parole before an offender is re-
enfranchised.*” Opponents also argue that parole is intended to be a period of
adjustment, and thus voting rights should be withheld up until the point where parolees
have demonstrated they are no longer a “threat to innocent civilians.”>® Additionally,
opponents argue privileges such as voting, which is “the most fundamental and valuable of
American privileges,” should be earned and deserved.*®' Finally, opponents point out that
offenders on parole are supervised by a trained state agent, their movements are
restricted, there are limitations on what property they can own, and “any misstep results in
immediate re-incarceration.”*%

G. Analysis of Competing Arguments

While both sides make forceful arguments for their respective positions, certain
points of contention remain unclear. For instance, whether re-enfranchisement directly
results in lower rates of recidivism is less clear than proponents suggest. In the coming
years this body of data will certainly develop, given the recent passage of legislation and
executive actions in states that have restored voting rights to former felony offenders.>®
With respect to the proponent’s argument on the positive effects of re-enfranchisement on
recidivism, the reality of recidivism in states such as Vermont muddy the waters. As
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previously stated, Vermont allows those on parole and even those still incarcerated to vote,
but its recidivism rate is virtually identical to California’s, sitting at about 45%.>%

Although violent felonies feature prominently in the arguments and campaign
materials of the opponents to the measure, the data shows that in California, violent
offenders are far less likely to recidivate than property and drug offenders.>® Furthermore,
opponents argue that parole is a part of a convicted offender’s criminal sentence; however,
the Supreme Court of California disagrees. In People v. Nuckles, the court articulated the
difference between parole and the prison sentence, “under the present law the prison
‘term’ is the actual time served in prison before release on parole, and the day of release
on parole marks the end of the prison term. . . . [T]he period of parole is not part of a
defendant's prison term.”% Furthermore, the objective of parole is not to punish but to
“assist in the parolee’s transition from imprisonment to discharge and reinfegration into
society’ (emphasis added).””’

IV.  CAMPAIGN FINANCE

Free the Vote, Yes on 17 is the main registered PAC in support of Proposition 17.
Additionally, Proposition 17 is supported by California Secretary of State, Alex Padilla, and
the Ballot Measure Committee for Democracy and Justice.® Proponents have raised
$847,007 as of September 27, 2020.> There are no PACs registered to oppose Proposition
17 and no reported campaign contributions have been raised as of September 27, 2020.>™
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disqualification of electors., available at https://www.sos.ca.gov/campaign-lobbying/cal-access-
resources/measure-contributions/2020-ballot-measure-contribution-totals/proposition-17-aca-6-resolution-
chapter-24-mccarty-elections-disqualification-electors (last visited October 18, 2020).
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V. FISCAL CONSIDERATIONS

This initiative would have both annual and one-time fiscal effects on the state.®" In
particular, the initiative would increase annual costs to counties for more voter registration
and ballot materials, which the Legislative Analyst estimates to be in the hundreds of
thousands of dollars throughout the state.>'? This cost comes from the likely increase in the
number of registered voters after parolees become eligible to register to vote under the
initiative.>'* Because of this increase in the number of people who can register to vote and
vote in elections, county elections offices would have an increased workload, processing
the voter registrations of people on parole who register to vote and sending ballot
materials to people on parole who register to vote.>™ The actual cost is uncertain and
depends on how many people on parole actually register to vote in each election cycle as
well as the specific costs of providing ballot materials during a given election.>”

It is difficult to project the number of people that will be on parole because of
previous ballot initiatives that require a year of parole for misdemeanor re-sentencing or
provide offenders with good behavior opportunities for parole.>’® However, the number of
people released on parole is slight overall; trends in the last five years indicate that the
parole population changes at a rate between -3.6% all the way to +7.3%.>"” Prior to COVID-
19, the five-year projection was a net +2.1% increase in the parole population.>'® After the
pandemic began, the projection shifted to +4.1%, representing a five-year increase of 2,135
parolees relative to the number of parolees projected in 2019.>" However, this projection
preceded the announcement that up to 8,000 prisoners are slated for early release this
year to combat COVID-19 infections in prisons; as a result, the actual increase for 2020 may
be substantially larger as more inmates are released on parole.®® The number of parolees

11 LEGISLATIVE ANALYST'S OFFICE, Proposition 17, Restores Right to Vote After Completion of Prison Term.
Legislative Constitutional Amendment., (2020) available at https://lao.ca.gov/ballot/2020/Prop17-110320.pdf.
512 4y

513 4y

514 4y

515 /1y

>18 Justin Goss & Joseph Hayes, California’s Changing Parole Population, PUB. POLICY INST. OF CALIFORNIA
(Feb. 2018), https://www.ppic.org/publication/californias-changing-parole-population/.

*17 See Huihui Xu et al, Fall 2019 Population Projections, CAL. DEP'T OF CORRS. AND REHAB. (Jan. 2020), 16
available at https://www.cdcr.ca.gov/research/wp-content/uploads/sites/174/2020/01/Fall-2019-Population-

Projections.pdf (listing annual percent change in the parole population from 2015-2019: 2.2%, -3.6%, 3.3%,
4.7%, and 7.3% respectively. This totaled to a five-year net increase of 13.9% or 5,349 parolees).

>'® 1o at 15.
>1? Juan Angel Villon et al, Spring 2020 Population Projections, CAL. DEP'T OF CORRS. AND REHAB. (May 2020),

15-16 available at https://www.cdcr.ca.gov/research/wp-content/uploads/sites/174/2020/05/Spring-2020-
Population-Projections.pdf.

20 Matthew Green, California Could Release 8000 State Prisoners by End of August to Slow Coronavirus
Outbreaks, KQED (July 10, 2020), https://www.kged.org/news/11828460/california-could-release-8000-people-
in-state-prisons-by-august.
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for a given year necessarily impacts the costs incurred at the county level for registering
parolees to vote.

As of July 3, 2020, the California Secretary of State reports that roughly 83.49% of
eligible voters in California are registered to vote.*?' However, there is no data on how
many of those voters are formerly incarcerated individuals, which limits the ability to project
how many parolees will likely register to vote. However, studies conducted in other states
have indicated that there is a drop in political participation after incarceration—both in
terms of voting and registering to vote.>?? If California parolees behave similarly to parolees
in other states, this measure would have a limited annual fiscal impact because although
more people would become efigible to vote, less people would actually register to vote—
which is the source of the ongoing county costs. Still, counties would experience some costs
each year associated with distributing voter registration and ballot materials to parolees
who in the end register to vote.

In addition to the ongoing cost at the county level, there would also be a one-time
state cost to update voter registration cards and systems as well. This updating process is
also estimated by the Legislative Analyst to cost somewhere in the hundreds of thousands
of dollars.>” This one-time cost represents less than 1% (roughly .00035%-.00065%) of the
state’s current General Fund budget ($153 billion); thus, these costs are marginal.®** These
costs are also associated with the likely increase in the number of registered voters.”?® The
state would need to update all voter registration cards and systems to reflect that people
on parole can register to vote.** For example, the Secretary of State provides voter
registration cards and manages an electronic voter registration system, both of which
would need to be updated to reflect that parolees can vote.*”” Other state agencies also
have voting-related workloads that could be affected by this change.*?®

321 CAL. SEC'Y OF STATE, 723 Day Report of Registration for the November 3, 2020, General Election, (uly 3,
2020), available at https://elections.cdn.sos.ca.gov/ror/123day-gen-2020/historical-reg-stats. pdf.

%22 See Alan S. Gerber et al., Does Incarceration Reduce Voting? Evidence about the Political Consequences
of Spending Time in Prison?, UNIV. OF PA. (2017), available at
https://www.sas.upenn.edu/ ~ marcmere/workingpapers/EffectOfIncarceration.pdf (documenting that a sample
of formerly incarcerated individuals in Pennsylvania registered at a rate of 43.9% but voted at a rate of 14% in
the 2012 election); see also Ernest Drucker and Ricardo Barreras, Studies of Voting Behavior and Felony
Disenfranchisement Among Individuals in the Criminal Justice System in New York, Connecticut, and Ohio,
SENTENCING PROJECT (Sept. 2005) (reporting that samples of formerly incarcerated individuals in Connecticut
and New York respectively had a 50% and 33% decrease in voter registration post-incarceration compared to
pre-incarceration).

23 | EGISLATIVE ANALYST'S OFFICE, Proposition 17, Restores Right to Vote After Completion of Prison Term.
Legislative Constitutional Amendment., (2020) available at https://lao.ca.gov/ballot/2020/Prop17-110320.pdf.
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VI.  CONCLUSION

Proposition 17 would amend the California Constitution to allow for individuals
convicted of a felony to register to vote and vote while on parole. If passed, Proposition 17
would align the state’s parole population with populations under other forms of criminal
supervision, such as probation. Being a Legislative Constitutional Amendment, Proposition
17 has been drafted by the Legislature to specifically avoid legal challenge and
constitutional issues.
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[.  EXECUTIVE SUMMARY

Proposition 18 is a constitutional amendment proposed by the California Assembly.
This proposition would amend the California Constitution to allow 17-year-olds who are U.S.
citizens, residents of California, and will be at least 18 years old at the time of the next
general election, to vote in the primary or special election prior to the general election that
they will be eligible to vote in.

There have been numerous attempts to lower the voting age in California. Since
1995, there have been five proposed constitutional amendments, four of which would have
allowed the new voters to vote in all elections, not just college and school board elections.
There have also been just as many proposals to allow exactly what Proposition 18 is
proposing. Assembly Constitutional Amendment (“ACA") 4, which became Proposition 18,
was the sixth such attempt since 2004.

A YES vote on this measure allows eligible 17-year-olds who will be 18 years old by
the time of the next general election to vote in the primary election and any special
elections preceding the general election.

A NO vote on this measure retains the current rule for elections that no one younger
than 18 years of age may vote in any election.

Il.  THE LAW
A. Existing Law

Current California law requires an elector to be at least 18 years old to vote in any
local, state, or federal election.>” Prior to voting, a person must register to vote.>*® A person
may register to vote if they are a U.S. citizen, a resident of California, not in prison or on
parole for the conviction of a felony, and will be at least 18 years old at the time of the next
election.>®" A person may also pre-register to vote if they are at least 16 years old and
otherwise meet all voter eligibility requirements. For pre-registrants, the registration will be
deemed effective when they are 18 years old at the time of the next election.>**

B. Background
There have been significant attempts to provide minors with more access to

California elections. Two primary methods have been used: lowering the voting age and
allowing minors to preregister to vote. The latter method has been more successful.

529 CaL. CoNsT. art. I, § 2.

530 CaL. ELEC. CODE § 2000 (2020).

531 CaL. ELEC. CoDE § 2101 (2020).

%2 CAL. ELec. CODE §§ 2101-02 (2020).
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1. Preregistration

In 2009, the California Assembly passed Assembly Bill (“AB”) 30. This law allowed
17-year-olds to preregister to vote as long as they meet all the voter eligibility
requirements.>** When the preregistered 17-year-old turns 18 years old, the voter
registration becomes effective, granting them the right to vote.>**

In 2014, the California Senate enacted Senate Bill (“SB”) 113. This law was similar to
AB 30, allowing 16-year-olds to preregister.>* This law also granted the preregistered voters
the right to vote when they turned 18 years old.>*® The Department of Motor Vehicles
("DMV") is one of the primary places in which young people tend to interact with the
government and register to vote.*’” Consequently, one of the rationales for this bill was to
allow 16-year-olds to preregister to vote when they go to the DMV for their driver’s
license.>*®

2. Lowering the Voting Age

All the attempts to lower the voting age below 18 have failed. The most recent
attempt at lowering the voting age was in 2019. In 2019, the Assembly considered three
constitutional amendments pertaining to voting rights: ACA 4 (Proposition 18), ACA 6
(Proposition 17), and ACA 8.

ACA 8 was a constitutional amendment that sought to amend the California
Constitution to allow anyone “who is at least 17 years of age” to vote.>* The Assembly
ratified this proposal.>*® However, when it was sent to the Senate it was never brought to a
vote in the Senate Elections and Constitutional Amendments Committee.>*'

5% AB 30, 2009 Leg., 2009-2010 Reg. Sess. (Cal. 2009).

534 CAL. ELec. CoDE § 2102(d) (2009).

5% SB 113, 2014 Leg., 2013-2014 Reg. Sess. (Cal. 2014).

5% CAL. ELec. CODE § 2102(d) (2014).

%7 Senate Committee on Elections and Constitutional Amendments, Committee Analysis of SB 113, at 2-3 (April
2, 2013).

538 Id.

%9 ACA 8, 2019 Leg., 2019-2020 Reg. Sess. (Cal. 2019).

%40 Complete Bill History of ACA 8,

https://leginfo.legislature.ca.gov/faces/billHistoryClient.xhtmI?bill id=201920200ACAS8 (last visited Sept. 21,
2020).

541 Id.

67



In 2017, Assembly Member Evan Low introduced ACA 10. This constitutional
amendment proposed lowering the voting age to 17.>*2 However, this proposal failed to
garner enough support in the Assembly to overcome the required two-thirds threshold.>*

In 2016, Assembly Member Lorena Gonzalez proposed ACA 7. This constitutional
amendment proposed to allow 16- and 17-year-olds to vote in school and community
college board elections in the districts where they resided.>** However, this proposed
amendment did not come up for a vote in the Assembly Elections and Redistricting
Committee.>*

In 2016, Assembly Member Tony Thurmond proposed AB 2517. This bill would have
allowed a charter city to amend its charter to provide 16- and 17-year-olds the opportunity
to vote in the school board elections in the district where they reside.>* However, this
proposal did not come up for a vote and failed after leaving the committee without a
vote.>

In 2004, Senator John Vasconcellos introduced Senate Constitutional Amendment
("SCA”) 19. This amendment initially proposed to lower the voting age to 14, counting 14-
and 15-year-olds’ votes as one-quarter of a vote, and 16- and 17-year-olds’ votes as one-half
of a vote.>*® This proposal was subsequently amended to instead lower the voting age to
16, counting all votes equally as a single vote, but failed to pass in the Senate
Appropriations Committee.>*

In 1995, Assembly Member Jackie Speier proposed ACA 23. This constitutional
amendment proposed lowering the voting age in California to 14.>°° However, it was never
set for a hearing in the Assembly Elections, Reapportionment, and Constitutional
Amendments Committee.>'

%42 ACA 10, 2017 Leg., 2017-2018 Reg. Sess. (Cal. 2017).

%45 Complete Bill History of ACA 10,

https://leginfo.legislature.ca.gov/faces/billHistoryClient.xhtmI?bill id=201720180ACA10 (last visited Sept. 21,
2020).

544 ACA 7, 2016 Leg., 2015-2016 Reg. Sess. (Cal. 2016).

545 Complete Bill History of ACA 7,

https://leginfo.legislature.ca.gov/faces/billHistoryClient.xhtmI?bill id=201520160ACA7 (last visited Sept. 21,
2020).

546 AB 2517, 2016 Leg., 2015-2016 Reg. Sess. (Cal. 2016).

547 Complete Bill History of AB 2517,

https://leginfo.legislature.ca.gov/faces/billHistoryClient.xhtml?bill id=201520160AB2517 (last visited Sept. 29,
2020).

548 SCA 19, 2004 Leg., 2003-2004 Reg. Sess. (Cal. 2004) (as introduced Mar. 8, 2004, but not enacted).

549 SCA 19, 2004 Leg., 2003—-2004 Reg. Sess. (Cal. 2004) (as amended July 26, 2004, but not enacted); Complete Bill
History of SCA 19, http://leginfo.legislature.ca.gov/faces/billHistoryClient.xhtmI?bill id=200320040SCA19 (last
visited Sept. 21, 2020).

550 ACA 23, 1995 Leg., 1995-1996 Reg. Sess. (Cal. 1995).

551 Assembly Committee on Elections and Redistricting, Committee Analysis of ACA 4, at 4 (June 19, 2019).
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3. Previous Legislation

There were five previous proposals that were substantially similar to Proposition
18.%2 All of them would have allowed 17-year-olds who would have been 18 before the next
general election to vote in any intervening primary or special election.>** Due to the
perceived partisan nature of the proposals, they were viewed as mere attempts to increase
the number of Democratic voters, none of these proposals passed.>>* However, with
Democrats comprising over 70 percent of lawmakers in both chambers of the Legislature,
on the sixth time the proposal was approved.>°

4. Other States

Currently, seventeen states, including Washington D.C., allow 17-year-olds to vote in
the primary and special elections if they will be 18 years old by the next general election.>*
However, no state allows 17-year-olds to vote in general elections.>’ Of these eighteen
jurisdictions, only two constitutionally guarantee this right.>*® In the other jurisdictions, this
right is only statutorily granted.>* In some states 17-year-olds have the right to vote in
presidential caucuses, however, in many of those states the party is primarily responsible
for the caucus.>®

In 2019, the Colorado Legislature enacted House Bill (“HB”) 1278, without any
Republicans voting in favor.>®' This law granted 17-year-olds the right to vote in primary and
special elections if they would turn 18 by the next general election.*®? In November 2020,
Colorado voters will consider a ballot initiative amending the state constitution —
Amendment 76.>% The primary purpose of this amendment is to ensure that non-citizens will

%2 ACA 2, 2015 Leg., 2015-2016 Reg. Sess. (Cal. 2015); ACA 7, 2013 Leg., 2013-2014 Reg. Sess. (Cal. 2014);
ACA 2, 2008 Leg., 2009-2010 Reg. Sess. (Cal. 2008); ACA 17, 2005 Leg., 2005-2006 Reg. Sess. (Cal. 2005);
ACA 25, 2004 Leg., 2003-2004 Reg. Sess. (Cal. 2004).

%% Assembly Committee on Elections and Redistricting, Committee Analysis of ACA 4, at 4 (June 19, 2019).

%% Prop 18 - Voters to Decide on Giving the Right to Vote to Some 17-year-olds, Both Online and Off,
PROPOSITIONED (Oct. 12, 2020), https://www.iheart.com/podcast/85-propositioned-29998297/episode/prop-18-
voters-to-decide-72496815/.

%% California Proposition 18, Primary Voting for 17-Year-Olds Amendment (2020), BALLOTPEDIA,
https://ballotpedia.org/California Proposition 18, Primary Voting for 17-Year-Olds Amendment (2020) (last
visited Oct. 16, 2020).

3% Voting Age for Primary Elections, NAT'L CONF. ST. LEGIS. (NCSL), https://www.ncsl.org/research/elections-and-
campaigns/primaries-voting-age.aspx (last visited Oct. 16, 2020).

557 Id.

558 Id.

559 Id.

>0 Facts: 17-Year-Old Primary Voting, FARVOTE, https://www.fairvote.org/facts 17 year old primary voting
(last visited Sept. 21, 2020).

%1 Jesse Paul, 77-year-olds Would No Longer Be Able to Vote in Colorado Primaries if Ballot Question Passes,
CoLo. SUN (Sept. 4, 2020), https://coloradosun.com/2020/09/04/amendment-7é-colorado-noncitizens-voting/
(last visited Oct. 16, 2020).
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not vote in Colorado elections.>** However, due to a minor change in language, the
amendment will undermine HB 1278, by inadvertently removing 17-year-olds’ ability to
vote.>®® This amendment replaces the word “Every” with the words “Only a” in the sections
of the Colorado Constitution pertaining to voting rights.>*¢ If the amendment passes, the
resulting section would read: “Bvery Only a citizen of the United States who has attained the
age of eighteen years, has resided in this state for such a time as may be prescribed by
law, and has been duly registered as a voter if required by law shall be qualified to vote at
all elections.”**” Consequently, this change would take away 17-year-olds’ ability to vote.>*?

5. Voter Turnout

On the local level, lowering the voting age may increase voter turnout, at least for
the younger age group. In 2013, when Takoma Park, Maryland lowered its voting age to 16,
the voting turnout for 16- and 17-year-olds was four times higher than the overall voter
turnout.>” The turnout for the young voters was 44 percent compared to an overall turnout of
11 percent.>’® However, in the 2003 Baltimore mayoral primary election, there was no
meaningful difference between the general turnout and the turnout for 16- and 17-year-
olds.””" The voter turnout for the former was 36 percent compared to 35 percent for the
latter.>”2

On the state level, there is less data available.”® Though one recent example is from
Colorado, which granted 17-year-olds the right to vote in the primary in 2019.>In the 2020
Presidential Primary, the voter turnout for 17-year-olds was 45.24 percent compared to the
general turnout of 45.5 percent.*”> Of the 10,634 ballots cast by 17-year-olds, 6,841 were
cast in the Democrat Primary and 3,235 were cast in the Republican Primary.”® However,

564 Id.

565 Id.

3¢ Colorado Amendment 76, Citizenship Requirement for Voting Initiative (2020), BALLOTPEDIA,
https://ballotpedia.org/Colorado Amendment 76, Citizenship Requirement for Voting Initiative (2020) (last
visited Sept. 29, 2020).

%7 Id. (amending CoLo. CONsT. art. VII, § 1).

%8 Paul, supra note 33.

%% Simran Saini, Low Voter Turnout Among Young People - And How to Increase /f, LEAGUE WOMEN VOTERS WAKE
CouNTY (July 24, 2020), https://www.lwvwake.org/the-voter-blog/2020/7/22/causes-of-low-voter-turnout-among-
young-people-and-how-to-increase-it (last visited Oct. 17, 2020).

370 3.B. Wogan, Takoma Park Sees High Turnout Among Teens After Election Reform, GOVERNING (Nov. 7, 2013),
https://www.governing.com/news/headlines/gov-maryland-city-sees-high-turnout-among-teens-after-election-
reform.html (last visited Oct. 17, 2020).

1 Voting Age: Facts and Resources, National Youth Rights Association,
https://www.youthrights.org/issues/voting-age/facts-and-resources/ (last visited Oct. 17, 2020).

572 Id.

%% Saini, supra note 41.

4 Paul, supra note 33.

7% Colorado’s Young Voter Turnout Strong for Presidential Primary, Colorado Secretary of State,
https://www.sos.state.co.us/pubs/newsRoom/pressReleases/2020/PR20200309YoungVoters.html (last visited
Oct. 17, 2020).
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due to the limited amount of jurisdictions that allow 17-year-olds to vote, there is insufficient
data to conclusively state whether allowing 17-year-olds to vote would significantly increase
voter turnout on the state level.>”’

C. Path to the Ballot

In 2019, Assembly Member Kevin Mullin introduced ACA 4.°’® ACA 4 was a
constitutional amendment seeking to grant 17-year-olds the right to vote in any primary or
special election, if they would be at least 18 years of age by the next general election®”*
This constitutional amendment was adopted by a two-thirds vote in the Assembly (Ayes 58,
Noes 13), then adopted by the Senate with a two-thirds vote as well (Ayes 31, Noes 7).>%°
While in the Senate it was amended to add “election in which the citizen would be eligible
to vote if at least 18 years of age” and remove the word “intervening.”*® The Assembly
concurred with the amendments with a two-thirds majority (Ayes 56, Noes 13).°% After being
approved by both chambers, the constitutional amendment must be presented to the
people.”® So on July 1, 2020, ACA 4 was submitted to the Secretary of State of California, so
he could present the initiative on the November 2020 ballot.>®*

1. DRAFTING ISSUES

The language of the amendment consists of two subsections with eighty-four words
total (Subsection A contains twenty words and Subsection B contains sixty-four).>®® Since the
proposed amendment slightly modifies one subsection while adding another, it does not
appear to contain any drafting issues.

While in the Senate the language of the proposal was amended to add the words
“election in which the citizen would be eligible to vote if at least 18 years of age” and
removed the word “intervening.”*® This amended language clarifies that the elector must
still attain the age of 18 years old, while not creating any potential drafting issues.

%7 Saini, supra note 41.

%78 This was Assembly Member Mullin’s third attempt to pass this amendment; ACA 7 in 2013 and ACA 2 in
2015 were his previous attempts. His father, Assembly Member Gene Mullin, introduced ACA 25 in 2004 and
ACA 17 in 2005.

9 ACA 4, 2019 Leg., 2019-2020 Reg. Sess. (Cal. 2019).

%80 Complete Bill History of ACA 4,

https://leginfo.legislature.ca.gov/faces/billHistoryClient xhtmI?bill id=201920200ACA4 (last visited Oct. 16,
2020).

81 ACA 4, 2019 Leg., 2019-2020 Reg. Sess. (Cal. 2019) (as amended June 20, 2020).

%82 Complete Bill History of ACA 4, supra note 52.
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IV. CONSTITUTIONAL ISSUES
A. Federal Constitution

The Twenty-Sixth Amendment to the United States Constitution prohibits abridging or
denying people of eighteen years of age the right to vote based on their age.*®’
Proposition 18 does not abridge any voting rights, but rather expands the right to vote.
According to the Legislative Counsel, expanding the right to vote to persons under the age
of 18 would not conflict with federal law.>8

Further, there are eighteen other states that permit those who are 17 years old to
vote and have not yet been found to conflict with the United States Constitution or other
federal law. Thus, Proposition 18 is not likely to be found in conflict with the United States
Constitution.

B. State Constitution

Proposition 18 amends the language of the California Constitution. Currently the
California Constitution states that “A United States citizen 18 years of age and resident in
this State may vote.”*®” This amendment would make the following changes, denoted by the
underlined text:

“(a) A United States citizen who is at least 18 years of age and a resident in this
State may vote.

(b) A United States citizen who is 17 years of age, is a resident in this State, and will
be at least 18 years of age at the time of the next general election may vote in any primary
or special election that occurs before the next general election in which the citizen would
be eligible to vote if at least 18 years of age.”*

The State Constitution also restricts the state legislature’s authority to package
contrasting proposals together in a single amendment and requires they be presented to
the people separately for separate votes.*"

In the 2019-2020 Legislative Session, the Assembly considered two additional
constitutional amendments pertaining to voting rights. ACA é proposed to amend the
California Constitution to give the right to vote to those who have completed a prison
sentence, or are on parole for, a felony conviction.>?> ACA 8 proposed to amend the
California Constitution to lower the voting age for any election to 17 years old.>”

%87 U.S. CoNsT. amend. XXVI.

%8 Assembly Committee on Elections and Redistricting, Committee Analysis of ACA 4, at 2 (June 19, 2019).
%89 CaL. CoNsT. art. I, § 2.

90 ACA 4, supra note 53.

91 CAL. CONSsT. art. XVIII, § 1.

52 ACA 6, 2019 Leg., 2019-2020 Reg. Sess. (Cal. 2019).

55 ACA 8, 2019 Leg., 2019-2020 Reg. Sess. (Cal. 2019).
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However, both ACA 6 and ACA 8 were added as separate and distinct amendments
from ACA 4. Therefore, Proposition 18 should not raise any separate-vote concerns as it
merely amends Subsection (a) and adds Subsection (b) to Section 2 of Article Il of the
California Constitution.>”*

V. PUBLIC POLICY ISSUES
A. Proponents
1. Civic Engagement

Proponents argue that allowing 17-year-olds to vote would facilitate civic
engagement. Proposition 18 would capitalize on the high rates of political participation and
allow for the youth to convert that activism into civic engagement at the polls. Young
people are very politically active and are leading the charge on a gun control agenda,
especially after the Parkland shooting.>” Additionally, the young people participate in many
protests related to climate change and systemic racism.>

Further, proponents want to help form voting habits in youth that will be 18 years old
by the next general election.>” Allowing 17-year-olds who will be 18 by the general election
to vote in the primary election will help form this habit. Some proponents also highlight that
it is easier to engage in and learn the process of voting in the spring, while still in high
school, rather than in the fall when a person is trying to acclimate to a new job or
college.””®

In 2020, the youth (ages 18-24) consisted of about 14.5% of the eligible voting
population, however, only about é% voted in the 2020 primaries.>” The proponents argue
that in order to increase the representation of the youth, it is important to instill in them a
habit of voting even before they turn 18.5%°

94 ACA 4, supra note 53.

%% Alex Padilla, Commentary: Vote Yes on Prop. 18 to Engage, Energize and Empower the Next Generation of
Voters, SAN DIEGO UNION-TRIB. (Sept. 17, 2020),
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(last visited Sept. 21, 2020).
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600 CAL. SEC'Y OF STATE, OFFICIAL VOTER INFORMATION GUIDE: CALIFORNIA PRIMARY ELECTION, TUESDAY NOVEMBER 3, 2020,
at 36, available at https://vig.cdn.sos.ca.gov/2020/general/pdf/complete-vig.pdf [“NOVEMBER 2020 VOTER
GUIDE"].

73



2. Consistency

One argument in favor of allowing 17-year-olds to vote is that they already work and
pay taxes.®”! Further, 17-year-olds can join the military, albeit with parental consent.®’
Consequently, the proponents argue that, just as with the Twenty-Sixth Amendment, 17-
years-olds should have the right to vote the year they turn 18 since they “put their lives on
the line for our country and [contribute] financially to society.”¢%

Additionally, according to the California Secretary of State Alex Padilla, Proposition
18 is the next logical step for California to strengthen the political participation by the
youth, since 16- and 17-year-olds already have the right to preregister.©®

B. Opponents
1. Not Legal Adults

The primary argument against Proposition 18 is that 17-year-olds are legally
children.®® Consequently, as children, 17-year-olds have no experience balancing a budget
or paying taxes. Since they have no experience paying taxes, they should not have the
opportunity to vote on taxes, which tend to appear on the primary ballot.©%

Recently, there has been a trend to increase the age at which young adults are
required to become responsible for themselves or to secure certain rights. According to the
Affordable Care Act ("ACA") people can be considered dependents until the age of 26.°”
Additionally, California increased the age at which one may buy tobacco to mirror the age
required to purchase alcohol: 21.%%® Thus, if 17-year-olds cannot be trusted to purchase
tobacco or alcohol, it makes absolutely no sense to trust them with deciding on bond and
tax measures indebting the state.®”

60" STATE OF CAL., DEP'T OF FIN., 2011 AMERICAN COMMUNITY SURVEY 1-YEAR REPORT:

CALIFORNIA, (Oct. 2013, Rev. April 2014) available at

http://dof.ca.gov/Reports/Demographic Reports/documents/2011ACS 1year Rpt CA.pdf.

2 Join the Military, USA.Gov (last updated Aug. 28, 2020), https://www.usa.gov/join-military.

¢%5 NoveMBER 2020 VOTER GUIDE at 37.

% padilla, supra note 57.

€95 CAL. FaM. CoDE §§ 6500-01 (2020).

€% Mercury New Editorial Board & East Bay Times Editorial Board, Edlitorial: Who should be allowed fo cast a
ballot in California?, MERCURY NEWS (Aug. 13, 2020), https://www.mercurynews.com/2020/08/13/editorial-who-
should-be-allowed-to-cast-a-ballot-in-california/ (last visited Sept. 21, 2020).

7 Ruth Weiss, Commentary: Vote no on Prop. 18 because allowing minors to vote is wrong and could be
disastrous, SAN DIEGO UNION-TRIB. (Sept. 17, 2020),
https://www.sandiegouniontribune.com/opinion/commentary/story/2020-09-17/no-on-proposition-18-teen-voters
(last visited Oct. 16, 2020).
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(2020).
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Further, this double standard of lowering the voting age while increasing the age
limit in other spheres extends to criminal justice reform as well.¢® According to scientific
evidence, the brain is not completely developed until a person is at least 24.5"" As a result
of this evidence, Senator Nancy Skinner proposed SB 889, to allow the juvenile courts to not
only maintain jurisdiction over individuals between the ages of 12 and 19 but to extend its
jurisdiction to 24-year-olds.®’> Some opponents think it is hypocritical of the Legislature to
consider two conflicting claims about young adults: on the one hand, young adults are so
irrational when they commit crimes that they should be tried in juvenile court; while on the
other hand, teens are completely rational when it comes to deciding the future of this state
and should be allowed to vote.®” Some opponents believe that attempts at reconciling
these two claims is either pure hypocrisy or evidence of a hidden agenda.™

2. Undue Influence

Opponents also suggest that 17-year-olds are too dependent on their parents.®™
Consequently, allowing them to vote would essentially give an extra vote to the parents
rather than facilitate independent thought from the 17-year-olds.c™

Furthermore, 17-year-olds are typically still in high school. As high school students,
they are dependent on teachers and counselors for letters of recommendation and grades
that will determine their immediate future.*’” Consequently, they would be likely to listen to
whatever their teachers and counselors advise them, even for vital political decisions.®™
Opponents point to Measure EE, proposed by the Los Angeles Unified School District, to
illustrate their point. In that case, teachers and administration posted political banners on
campus and distributed literature for students to take home.*"

C. Fiscal Impact

The Legislative Analyst's Office (“LAO") predicts two types of fiscal impacts from
Propositions 18, one a minor cost for Counties and one a minor one-time cost for the State.

1 Anita Chabria, Offenders under 21 would be automatically tried as juveniles under new California bill, L.A.
TIMES (Jan. 28, 2020), https://www.latimes.com/california/story/2020-01-28/california-considers-charging-all-
teens-as-juveniles (last visited Oct. 16, 2020).
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Statewide county costs generated from processing and distributing election material
to eligible 17-year-olds are estimated to be between several hundreds of thousands of
dollars and $1 million.¢”® The cost would depend on the number of 17-year-olds that register
to vote in the primary elections.®?’

The one-time cost to the state of updating the existing voter registration systems is
estimated to be in the several hundreds of thousands of dollars.®?

VI.  CONCLUSION

Proposition 18 would amend the California Constitution to allow 17-year-olds to vote
in interim primary and special elections if they will be 18 years old by the time of the next
general election. The proponents argue that allowing 17-year-olds to vote will encourage
the youth to convert their political activism into constructive habits for civic engagement and
is consistent with other rights and obligations 17-year-olds already have. On the other hand,
the opponents argue that 17-year-olds should not be allowed to vote because they are not
responsible or developmentally mature enough to participate in the weighty decision-
making process of elections and would vote according to the influence of their parents and
school faculty.

A YES vote on this measure allows eligible 17-year-olds who will be 18 years old by
the time of the next general election to vote in the primary election and any special
elections preceding the general election.

A NO vote on this measure retains the current election rule that no one younger than
18 years of age may vote in any election.

20 LEGIS. ANALYST'S OFF., PROPOSITION 18 2 (Nov. 3, 2020), available at https://lao.ca.gov/ballot/2020/Prop18-

110320.pdf.
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l. EXECUTIVE SUMMARY

Proposition 19 is a legislatively referred constitutional amendment seeking to
change certain property tax rules and create two related funds. It will allow those over the
age of 55, severely disabled, or victims of wildfires and natural disasters to transfer their
property tax base to a new residence.®” Proposition 19 will also create two new funds, the
California Fire Response Fund and the County Revenue Protection fund.é%

A Yes vote means those over the age of 55, severely disabled, or victims of wildfire
and natural disaster would have eligibility for property tax savings when moving anywhere
in the state.®® Additionally, only properties inherited for the use as primary residences
would be eligible for pre-existing property tax benefits that are attached to inherited
property.®%

A No vote means that some individuals over the age of 55 would be eligible for
property tax savings if they meet current qualifications.®”” Additionally, all properties
inherited would continue to receive property tax savings.®?

A. Path to the Ballot

Under California law, the Legislature is granted the power to refer proposed
constitutional amendments to the people.®”” A two-thirds majority vote is needed in both the
Assembly and Senate before a proposed amendment can be referred to the people.t*°

Proposition 19 was introduced as Assembly Constitutional Amendment 11 (ACA 11)
by lead authors Assembly Members Mullin, Burke, Friedman, Gray, and Mayes as well as
Principal Coauthors Senators Atkins, Galgiani, and Hill.**" ACA 11 passed its Senate floor
vote with 29 ayes, 5 noes, and 6 abstentions (approval by 72.5% of the Senate).®*? It later

623 Cal. Sec'y of State, Official Voter Information Guide: California Primary Election, Tuesday November 3,
2020., https://voterguide.sos.ca.gov/propositions/19/ (Last Visited, Sept. 22, 2020).

24 ACA 11, 2020 Leg., 2019-2020 Reg. Sess. (Cal. 2020).

2> Official Voter Guide, California Secretary of State, https://voterguide.sos.ca.gov/propositions/19/ (Last
Visited, Sept. 22, 2020).
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2020).
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2020).
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passed its Assembly floor vote with 56 ayes, 5 noes, and 18 abstentions (approval by 70%
of the Assembly).®** Upon passage by the legislature, ACA 11 was enrolled, filed, and
chaptered by the Secretary of State.®** ACA 11 will now appear on the November ballot as
Proposition 19.4%> A similar, previously qualified initiative backed by the California
Association of Realtors was also on the ballot due to lack of a withdrawal by the
deadline.®*® However, the Secretary of State removed the nearly identical measure from the
ballot, resulting in only Proposition 19 appearing on the ballot. At the time of publication,
there had been no legal challenge to this removal.®*’

[l. THE LAW

A. Current Law

As the law stands today, the California Constitution (amended by the passage of
Proposition 13 in 1978) limits real property ad valorem taxes to one percent of the cash
value of the property at 1975 values.®*® Properties will then only be reappraised if it is @
new property or there is a change in ownership.®* There is also a constitutional limit of
inflationary growth of two percent per year.®

The California Constitution has an exception that allows for persons over the age of 55
or who are considered disabled to transfer the base year value of their property to a new
property within their county or a county that allows transfers from other counties.®*’ A base
year value is the value of the property as of 1975-1976 or when a change of ownership
occurs or there is new construction on the property.®*> Current law also states that a transfer
of a primary residence between parent and child, or between grandparent and grandchild
so long as the parents are deceased, is not considered a purchase or change of ownership

¢33 Assembly Floor Vote of ACA 11 (June 26, 2020)
https://leginfo.legislature.ca.gov/faces/billVotesClient.xhtmI?bill id=201920200ACA11 (Last Visited, Sept. 19,
2020).

¢34 Current Bill Status of ACA 11,

https://leginfo.legislature.ca.gov/faces/billStatusClient.xhtmlI?bill id=201920200ACA11 (Last Visited, Sept. 19,
2020).

6% Qualified Statewide Ballot Measures, California Secretary of State, https://www.sos.ca.gov/elections/ballot-
measures/qualified-ballot-measures (Last Visited, Sept. 19, 2020).

¢3¢ Howard Jarvis Taxpayers Association, About Page. Hjta.org/about-hjta (Last Visited, Sept. 22, 2020).
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for assessing the new value of the property for taxation purposes.®** The current law was set
in place by the passage of Proposition 13 in 1978.

B. History

There has been a long history of ballot initiatives regarding this area that has led to
proposition 19; California’s tax property structure has evolved since Proposition 13 and its
subsequent amendments. Primarily, Proposition 13 (1978) was approved by voters to limit
ad valorem taxes on real property to one percent of its cash value. The full cash value is
the estimated price a property would sell for which, as mentioned above, is determined by
the County Assessor’s evaluation when the property is purchased, newly constructed, or a
change in ownership has occurred. Proposition 13 froze this assessment as the property tax
base, after which a one percent property tax is then imposed on the property.** Without an
event outside of the parameters of Proposition 13, property taxes on a home can only
increase at two percent per year or at the inflation rate—whichever is less.**

Further approved amendments to Proposition 13 continued on through the 1990’s.
California Proposition 58 (1986) amended Proposition 13 to allow transfer of primary
residences between parents and their children with tax rates based on cash value at the
time of purchase of original residence. Proposition 58 also included the million-dollar
exemption, which allowed for the same transfer principle previously stated to be applicable
to all types of real property owned by the transferor up to the first one million dollars; after
the first million, the rest will not be eligible for treatments as a transfer. Additionally, in
1986, voters approved Proposition 60, which allowed people over the age of 55 to transfer
the taxable value of their current home to a new home, so long as the new home was of
the same or lesser value and within the same county as the homeowner’s current
residence.®* This provides property tax relief for those eligible in order to encourage
seniors to downsize and into smaller, less expensive homes without being penalized.®*’

Two years later, California voters expanded Proposition 60 via Proposition 90 (1988) to
allow the same rights of transfer to another county, as long as the receiving county
participated in such a program.®*® In 1996, through Proposition 193, California voters
approved the transfer and rights granted under Proposition 13 and subsequent
amendments to grandchildren from grandparents, so long as the parents are deceased.®*’
Approved initiatives relating to disaster victims and the disabled under Proposition 60 came

645 SENATE FLOOR, COMMITTEE ANALYSIS OF ACA 11at 2 (June 25, 2020).

644 Shiner, Meghan and Knobel, John (2018) “Proposition 5: Property Tax Transfer”, California Initiative Review
(CIR): Vol. 2018, Article 6.

645 CAL. REV. & TAX. CODE § 51.

648 Voter Information Guide for 1986, General Election (1986),

http://repository.uchastings.edu/ca ballot props/971.

é47 Proposition 60, Silicon Valley Realtors (2018), https://siliconvalleyrealtorsblog.com/tag/proposition-60/.
648 Voter Information Guide for 1988, General Election (1988)
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649 Property Appraisal. Exception. Grandparent-Grandchild Transfer. California Proposition 193 (1996),
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in under Proposition 50 (2002), which allowed for disaster related transfer of residential and
commercial property owners within the same county, and Proposition 110 (1994), which did
the same as Proposition 50 but for the disabled.®>°

In 2018, California voters saw a ballot initiative that was very similar to Proposition
19. Proposition 5 (2018) removed the same restrictions for those who are over 55, severely
disabled, and disaster destroyed property, no matter the new home’s market value or
location in the state.®' A difference between the 2018 initiative and Proposition 19 is that
the 2018 initiative did not limit the buyer’s number of moves. Additionally, a large difference
is that the Legislative Analyst’s Office (LAO) concluded that the 2018 amendment would
result in an overall annual loss; the LAO reports a revenue gain under Proposition 19, as
analyzed below. California voters rejected Proposition 5 with 58 percent of the electorate
voting “no” in the statewide election.®*

C. Proposed Law

Proposition 19 would amend the current structure of transferring tax rates on
residential property. Beginning on April 1, 2021, persons over the age of 55, those who are
severely disabled, and now those who are victims of wildfires or natural disasters would be
able to transfer the taxable value of their property to a new residence located anywhere
within the state.®>® The transfer would need to occur no later than two years from the sale of
the original property.®>* Further, the proposed law would allow persons over the age of 55,
victims of natural disasters, and those severely disabled to transfer their property under
these exceptions up to three times.**

The proposed amendment would also make some changes to the transferring of
property tax rate between family members. Beginning on February 16, 2021, the words
“purchase” and “change of ownership” would be excluded from determining the full cash
value of a transfer of a family home or family farm.®*¢ Excluding these terms from the
determining the full cash value will make the passage of family homes and farms
considered a “transfer” which would allow for the property is to keep its same tax rate.
Under the proposal, the family home must continue to be used as the principal residence of
the transferee to claim the property tax benefits explained above.®*” Additionally, the

650 CAL. REV. & TAX. CODE § 69.
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proposed amendment includes a formula to assess the taxable value of a transferred
family home. %

In addition to amending property tax rules regarding property transfers, the
proposed amendment will also create two new funds, the California Fire Response Fund
and the County Revenue Protection Fund.®*? The Director of the Department of Finance will
determine any increase in revenue the state gains through the implementation of the new
property tax rules.®® The California Fire Response Fund will receive 75 percent of the funds
calculated by the Director and the County Revenue Protection Fund will receive 15 of the
funds.®®’ These funds would be made available by decreased school funding obligations
created by increased property tax revenue and by increased income taxes resulting from
the sale of properties.®?

The funds within the California Fire Response Fund will be distributed in a variety of
ways. Twenty percent of the funds will be granted to the California Department of Forestry
and Fire Protection (Cal Fire) for “fire suppression staffing.”*®* The remaining eighty percent
will be in a subset fund named the Special District Fire Response Fund, from which
distributions will be calculated by taking into account the longevity of a fire district and its
ability to respond to major fires.**

Counties are to report to the California Department of Tax and Fee Administration
the gain or loss they faced as a result of implementing the property tax changes in the
proposed amendment.®®> Counties that have recorded a negative gain due to the
amendment’s implementation will be eligible for funds under the County Revenue Protection
Fund.®®® The California Department of Tax and Fee Administration will determine every three
years whether a county has experienced a gain or loss, and if a county experienced a loss,
they shall be reimbursed with funds from the County Revenue Protection Fund.®®’ If there are
insufficient funds, the California Department of Tax and Fee Administration will allocate a
pro rata share of the lost funds.®%®
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. FISCAL EFFECTS

In conjunction with the Department of Finance, the LAO produces a report to
estimate the fiscal effects of the proposed initiatives. When assessing Proposition 19, the
LAO noted there will be increased property tax revenue, as there will be more properties
being reassessed at the time of inheritance because Proposition 19 narrows the inheritance
reassessment exclusion. Overall, this exclusion would result in increases in property tax
payments for 40,000 to 60,000 properties each year, which will increase revenue for local
governments. The LAO estimates that in the first few years of this initiative being approved,
schools and local governments would each probably gain over $100 million per year, and
eventually grow to gain around $1 billion per year.®*

However, the LAO estimates that there will be reduced property tax revenues from
the expansion of the rules for eligible homeowners, as there will be reduced taxes from
people who would have moved out of a local government’s tax base anyway.®’® In contrast,
there may be potentially higher taxes from more home building and higher home prices as
more people will be selling their homes and buying different ones; unfortunately for local
jurisdictions, the revenue losses from those who would have moved anyway are projected
to be bigger than the gains from higher home prices and more building. The LAO reports
that these losses will probably start at tens of millions of dollars per year and eventually
grow to hundreds of millions of dollars per year.®’!

One additional consideration that the LAO reported on is the higher administrative
costs for counties by tens of millions of dollars annually to create and carry out new
functions. Furthermore, the LAO noted the potential change in state funding for schools that
could ultimately result in most schools receiving the same amount they would have received
without the incorporation of Proposition 19.42 Additionally, as noted above in the Proposed
Law section, the Proposition sets up funding for fire suppression staffing and a Special
District Fire Support Fund, as well as the County Revenue Protection Fund.®’®

Overall, due to some parts of the measure likely increasing revenue and smaller
parts decreasing revenue—it is likely that revenue gains will exceed revenue losses. For

659 LEGISLATIVE ANALYST'S OFFICE, Proposition 19, at 6 (Sept. 23, 2018), available at
https://lao.ca.qgov/ballot/2019/190478.pdf.
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local governments and schools alike, this will amount to tens of millions of dollars per year
in the initial years, and eventually grow to hundreds of millions of dollars per year.¢’

V. DRAFTING ISSUES

A. Ambiguous Terminology

Overall, Proposition 19 is drafted in a concise manner with little to no ambiguity.
There do not seem to be drafting issues regarding terms that are ambiguous or can be
interpreted in different ways. Most terminology is given definition or has previously been
defined by current statute.®’> Additionally, funding provisions have been given language
that defines how and by what equation funding will be allocated.

B. Severance

There is no severance clause within Proposition 19. If a provision of the initiative is found
to be unconstitutional, the court will determine if the invalid provision can be severed from
the remaining provisions by applying three criteria of severability; “grammatically,
functionally, and volitionally severable.”®’¢ If a provision of the proposed amendment is to
be deemed unconstitutional, issues will arise as to whether or not the other sections will be
able to operate. On its face, if one or both of the proposed funds are deemed to be
unconstitutional, it will likely have no impact on the function of the change in tax policy.
However, if for some reason the change in tax policy is deemed unconstitutional or invalid,
the proposed funds would be unable to be created as both are linked to funding from the
proposed tax changes, although there appears to be no indication that the proposed tax
policy changes would be deemed invalid.

V. CONSTITUTIONAL ISSUES

A. Federal Constitution

Proposition 19 likely will not trigger any constitutional issues under the Federal
Constitution. However, a challenge alleging a violation of the Equal Protection Clause under
the Fourteenth Amendment may be plausible. The Fourteenth Amendment states, in part,
“nor shall any state...deny to any person within its jurisdiction the equal protection of the
laws.”¢’” The potential issue rests on whether limiting the property tax provisions only to
those over the age of 55, those severely disabled, or victims of wildfires or natural disasters
denies equal protection to other classes of Californians.

674 LEGISLATIVE ANALYST'S OFFICE, Proposition 19, at é (Sept. 23, 2018), available at
https://lao.ca.gov/ballot/2019/190478.pdf.
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(Quoting Gerken v. FPPC, 6 Cal. 4th 707, 721-22, 863 P.2d 694 (1993)).

¢77.U.S. Const. amend. XIV § 1.

84



The United States Supreme Court has already addressed similar issues when it held
that the classifications in Proposition 13 and Article XIIIA of the California Constitution did
not violate the equal protection clause.®’® In Nordlinger v. Hahn, the United States Supreme
Court stated that “the Equal Protection Clause is satisfied so long as there is a plausible
policy reason for the classification...”®”” The Court found the exemptions for those over the
age of 55 and transfers between parents and children to “further legitimate purposes” by
encouraging those who are older to move to places more suitable for their lifestyle and
encourage “neighborhood continuity and stability...”*®® Therefore, the classifications of
persons over the age of 55, persons severely disabled, and victims of wildfire or natural
disaster will likely not violate the Equal Protection Clause of the Fourteenth Amendment.

B. State Constitution

As a legislatively referred constitutional amendment, Proposition 19 must meet
certain constitutional requirements. The California Constitution requires that a legislative
referred constitutional amendment be “prepared and submitted that it can be voted on
separately.”®®" California’s Supreme Court has interpreted this provision, known as the
separate vote requirement, to mean that the provisions of the amendment must be
“reasonably germane to a common theme, purpose, or subject.”®?

There are two possible separate vote requirement issues that may appear if
Proposition 19 is challenged. The first possible issue is the relation between changing
property tax transfer provisions and the creation of two new funds.®® The second issue is
the relation between individuals who are over the age of 55, those considered severely
disabled, and those who are victims of wildfires and other natural disasters.¢

The California Supreme Court made clear that the “reasonably germane” standard
“does not impose a stricter standard requiring a showing of ‘close’ or ‘functional’
relatedness,”” simply a connection to a “common theme, purpose, or subject.”*® In
Californians for an Open Primary v. McPherson, Resolution 103, and later Proposition 60
was challenged for violating the separate vote requirement.®®¢ The proposed amendments
attempted to create two changes to the constitution, first was to create changes to primary
elections and second was to address state bond obligations.®®” The California Supreme

78 Nordlinger v. Hahn, 505 U.S. 1, 18 (1992).
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Court determined that these two provisions “are not reasonably germane to a common
theme, purpose, or subject.”¢®

A potential challenge on the basis of the separate vote requirement will likely not be
successful. Opponents may suggest the categorizations and creation of funds in a property
tax amendment are not closely related. However, proponents of the proposition can likely
assert that protecting vulnerable populations is a broad enough umbrella to encompass the
provisions of Proposition 19, and that both the tax changes and the creation of funds are
reasonably germane to this purpose of protecting vulnerable populations.®*

More specifically, proponents can argue that persons over the age of 55, severely
disabled, and victims of wildfires are all vulnerable populations. The purpose of a wildfire
fund is to protect such populations and prevent more individuals from becoming victims of
wildfire destruction. Further, the creation of a county fund is to protect potential loss of
revenue so local governments can provide essential services to vulnerable populations.
Thus, such a challenge alleging a violation of the separate vote requirement would likely
not be successful.

VI. POLICY CONSIDERATIONS

A. Proponents

Proponents of Proposition 19 include YES on 19, California Association of Realtors,
California Professional Firefighters, National Association of Realtors, California Nurses
Association, and the California Faculty Association.®® The YES on 19 coalition has six main
arguments:

Limits Property Taxes for Seniors and People with Disabilities

Proponents argue that this Proposition provides savings and housing relief for
vulnerable Californians, by allowing them to transfer their tax rate and Prop 13 savings
from their existing home to a replacement home anywhere in the state. With this allowance,
proponents note that vulnerable Californians can afford to move closer to family, medical
care, or a home that is more suited to their needs.®”' Additionally, the proponents contest
that the current scheme is unfair and consists of ever-changing location restrictions.*

6% Jd. at 789.

8 Jd. at 777.

690 YES on 19, Our Coalition Page. https://www.yeson19.vote/our-coalition (Last Visited, Sept. 22, 2020).
¥ YES on 19, Homepage. https://www.yeson19.vote (Last Visited, Oct. 20, 2020).
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Limits Property Tax Increases for Wildfire Victims

In the case of wildfire victims, proponents state that “over 20,000 homes [have] been
destroyed by wildfires in the past few years” which has resulted in victims facing tax hikes
when they move to their replacement homes.*™ YES on 19 notes that Proposition 19
provides savings and tax protections needed for victims, which will allow those who are
forced to move as a result of wildfires a replacement home anywhere in California.

Protecting Family Homes

Proponents note that Proposition 19 protects family homes so that the children can
afford to live in a family home without a sudden tax increase. YES on 19 asserts that as
intended under current law, there is a constitutional right for parents and grandparents to
pass the family down to a child for that child’s use as a primary residence.®™

Closing Unfair Tax Loopholes

YES on 19 proponents note that the California tax paying system is being exploited
by the wealthy, celebrities, and East Coast investors who avoid paying their fair share on
luxury estates and vacation homes. Proponents argue that this has resulted in inequitable
tax payments where Californians are paying tax bills 10 to 20 times higher than their
neighbors. Advocates for Proposition 19 encourage Californian voters to close this loophole
in the name of equity.®™

Housing Relief for Californians

Proponents of Proposition 19 note that the initiative will open up tens of thousands of
homes that have not been on the market for decades, which will help stabilize housing
costs and create opportunities for new buyers, as well as renters, across the state. This will
create more opportunity for home ownership while encouraging seniors to move to more
comfortable housing.®

Fire Protection, Local Government, and School Districts
Proposition 19 will deliver funding for cities, counties, and school districts by closing

the tax loophole. Proponents argue that the proposition will generate hundreds of millions
in annual revenue for fire protection and community services. The funding will especially
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focus on fire districts in rural and urban communities, “to fix inequities that threaten life-
saving response times to wildfires” and emergencies.®”’

Overall, proponents argue that the proposition closes unfair loopholes and protects
savings and homeowners.

B. Opponents

Opponents argue that Proposition is a billion-dollar tax increase on families that
takes away “one of the best tools” parents have to help their children—the right to pass
their property on without any increase in property taxes.®® The main opponent against
Proposition 19 is the Howard Jarvis Taxpayers Association (HITA); HITA is a nonprofit
lobbying and policy organization that advocates for taxpayer-friendly legal and political
structures.®”” The measure is also opposed by over a dozen major California newspapers
including the Los Angeles Times and the San Francisco Chronicle.”®

Howard Jarvis Tax Association

The HITA has three main arguments against the passage of Proposition 19.7%" The
first is that this Proposition effectively repeals Proposition 58 (1986) and forces the
reassessment of inherited or transferred property; opponents cite that the LOA report notes
that will result in 40,000 to 60,000 families with higher property taxes each year. The second
argument that the HITA notes is that California voters already rejected the replacement
home tax exemption—by 58 percent.”? HITA argues that now the proponents are trying to
repeat the 2018 proposition, but also now with a tax increase.’”® Finally, the HITA argues
that the California Association of Realtors wants to pass this initiative in order to have more
home sales and therefore a larger profit for themselves, even at the expense of a “multi-
billion-dollar tax increase”.”®

697 Id.

698 cal. Sec’y of State, Official Voter Information Guide: California Primary Election, Tuesday November 3, 2020.,
https://voterguide.sos.ca.gov/propositions/19/ (Last Visited, Sept. 22, 2020).

899 Howard Jarvis Taxpayers Association, About Page. Hjta.org/about-hjta (Last Visited, Sept. 22, 2020)

700 california Initiative Editorial Scorecard, Fox and Hounds.
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2020).
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Editorials

Newspapers opposing the initiative, such as the Los Angeles Times, note that the tax
break included in Proposition 19 expands inequities in an already unfair tax system.”®
Opponents argue that the structure that Proposition 19 creates would largely benefit those
who were able to purchase a residence in years prior, allowing them to benefit from values
skyrocketing.”® This would give those earlier purchasers a great deal of buying power in
addition to a tax break that would further disadvantage those who do not own a home and
cannot yet afford one — therefore not benefiting those who are struggling from the
California housing crisis.””” Opponents of Proposition 5 (2018), the similar initiative on the
ballot two years ago, additionally noted that Proposition 13(1978) already affords seniors
protections and that this population does not need to be given another tax shelter.”®®

Political Considerations

The opponents argue that the political establishment ignored the law when
organizing this Proposition. HJTA notes that the California Association of Realtors wanted to
withdraw its initially submitted measure and have the Legislature replace it with a similar
proposal for political placating reasons.”” HITA asserts that because the California
Association of Realtors missed the deadline for withdrawing its initiative, and Secretary of
State Padilla took the initiative off the ballot, the political establishment was acting without
authority.

VIl.  CONCLUSION

Proposition 19 would allow homeowners who are over 55, disabled, or wildfire/natural
disaster victims to transfer their primary tax base to a replacement residence and would
create two related funds.”" It would also restrict inherited properties eligible for property
tax saving to strictly primary homes or farms.”" The fiscal impacts that Proposition 19 can
have on California are local governments potentially gaining tens of millions of property tax
values per year—with schools and other local and state revenues seeing a similar increase;

705 | os Angeles Times, Endorsement: Vote no on Prop. 19, an unwelcome combo of good and bad tax proposals,
Sept. 17, 2020.
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7% Sacramento Bee, Supporters say Proposition would help California’s housing crisis. Thats a sham, Sept. 17,
2020.

7% Howard Jarvis Taxpayers Association, Proposition 19 is latest assault on taxpayers, Jul. 5, 2020.,
https://www.hjta.org/california-commentary/proposition-1%-is-latest-assault-on-taxpayers/ (Last Visited, Sept. 22,
2020).
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this proposition however would increase County property tax administration costs by likely
tens of millions of dollars per year.”"

Voting yes on Proposition 19 would mean that all homeowners who are over 55,
disabled, or wildfire/natural disaster victims would be eligible for the property tax savings
when they move, and the only inherited properties used as a primary home would be
eligible for property tax savings.”** Voting no on Proposition 19 would make no changes to
the current tax structure, meaning some California homeowners who are over 55 or
disabled would be eligible for the property tax exemption when they move, and that all
inherited properties—not just primary homes—are eligible for property tax savings.”"

712 | EGISLATIVE ANALYST'S OFFICE, Proposition 19, at 6 (Sept. 23, 2018), available at
https://lao.ca.gov/ballot/2019/190478.pdf.

73 Cal. Sec'y of State, Official Voter Information Guide: California Primary Election, Tuesday November 3,
2020, https://voterguide.sos.ca.gov/propositions/19/ (Last Visited, Sept. 22, 2020).
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l. EXECUTIVE SUMMARY

Proposition 20, known as the Reducing Crime and Keeping California Safe Act of
2018, would address several areas of criminal law, including provisions of the California
Constitution, parole considerations, DNA collection for misdemeanor offenses, and criminal
sentencing of theft crimes. The measure would specify 51 offenses that are ineligible for
parole consideration under the framework added to the California Constitution by
Proposition 57 (2016), would allow victims and witnesses of crime a greater role in the
parole hearing process, and would place new requirements on what is to be considered by
the parole board. Proposition 20 would also require DNA collection from those convicted of
specified misdemeanor offenses and create two new theft crimes, allowing prosecutors to
seek longer sentences even when the value of goods stolen is low. There is potential for
confusion in some statutory provisions added by the measure, including the factors that
must be considered to grant parole and the ability of probation officers to arrest parolees
in violation of the terms of their release. Additionally, there are potential Constitutional
issues in that the measure may address more than one subject and may amend the
Constitution without complying with the procedural requirements to do so. Proponents favor
Proposition 20 as reversing the negative impacts of Proposition 47 (2014) and Proposition
57 (2016), propositions that authorized lighter sentences and parole consideration for non-
violent offenders. Opponents view these changes as unnecessary and bemoan the high
costs of the changes, citing the Legislative Analyst’s Office’s estimate that the measure will
lead to increased correctional costs in the tens of millions of dollars annually.

1. THE LAW
A. Background

In 2011, the United States Supreme Court ordered California to reduce its prison
population.”* In response, the California legislature gave the county government
management and supervision of certain non-serious, non-violent, and non-sexual felons
through Assembly Bill 1097 (AB 109), known as the 2011 Criminal Realignment
Legislation.”"” This allowed felons to serve their sentence in a county jail instead of a state
prison.”’® Before AB 109, state law required felons to serve their sentences in state
prison.”"

7% Jason Pohl and Ryan Gabrielson, California Tried to Fix Its Prisons. Now County Jails are More Deadlly,
PRrISON LEGAL NEWS, October 3, 2019 at 1, https://www.prisonlegalnews.org/news/2019/oct/3/california-tried-fix-
its-prisons-now-county-jails-are-more-deadly/.

"¢ AB 109 amended over 100 sections of the Penal Code and Welfare and Institutions Code. AB 109, 2011
Leg., Reg. Sess. 2011-12 (Cal. 2011).

" California Proposition 20, Criminal Sentencing, parole, and DNA Collection Initiative (2020), BALLOTPEDIA,
https://ballotpedia.org/California Proposition 20, Criminal Sentencing, Parole, and DNA Collection Initiativ
e (2020)#Assembly Bill 109 .282011.29 (last visited September 19, 2020).
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In 2014, voters enacted Proposition 47,’?° which made certain offenses, known as
wobblers, chargeable only as misdemeanors. Before this proposition, the “wobbler” crimes
could be charged as either misdemeanors or felonies.””" This included crimes such as petty
theft, shoplifting, receiving stolen property worth less than $250, writing bad checks, check
forgery, and drug possession.’?? Before this change, when these crimes were charged as
felonies, California law required the collection of DNA from the offender.’?®

In 2016, voters enacted Proposition 57'%, known as “The Public Safety and
Rehabilitation Act of 2016.”’? This proposition passed with an overwhelming majority and
was intended to stop the “revolving door of crime” by putting emphasis on rehabilitation.”?
Under Proposition 57, the number of inmates eligible for parole considerations was
increased, and the California Department of Corrections and Rehabilitation (CDCR) was
allowed to award sentencing credits to the inmates that would go toward their parole
eligibility.””” The aim was to award credits to the inmates to incentivize them to take
responsibility for their rehabilitation and promote public safety through educational,
vocational, and self-improvement activities.”?® Additionally, Proposition 57 aimed to reduce
recidivism by “increasing the likelihood that inmates will successfully transition back into”
communities.”” Proposition 57 specifically granted rulemaking authority to CDCR to give
effect to the measure. After Proposition 57 was enacted, the CDCR adopted rules in
accordance with the proposition.’*

720 Proposition 47 amended Sections 473, 4760, 490.2, 496, and 666 of the Penal Code, Sections 11350,
113570, and 11377 of the Health and Safety Code, and added Sections 459.5 and 1170.18 to the Penal Code.
Cal. Proposition 47, (2014).

721 Selena Farnesi & Emily Reynolds, Proposition 47: The Safe Neighborhoods and School Act, CAL. INIT. REv.
(Fall 2014).

722 Id.

725 CaL. PENAL CODE § 296 (2020).

724 Proposition 57 amended Sections 602 and 707 of the Welfare and Institutions Code. Cal. Proposition 57
(2016).

725 Id.

72 Proposition 57, The Public Safety and Rehabilitation Act of 2076, CALIFORNIA DEPARTMENT OF CORRECTIONS AND
REHABILITATION, https://www.cdcr.ca.gov/proposition57/ (last visited September 20, 2020).

727 Proposition 57: Criminal Sentences. Juvenile Criminal Proceedings and Sentencing. Initiative Constitutional
Amendment and Statute, LEGISLATIVE ANALYST'S OFFICE,

https://lao.ca.gov/BallotAnalysis/Proposition?number=57&year=2016 (lost visited September 20,
2020).

728 Proposition 57: Credit Earning for Inmates Frequently Asked Questions, CALIFORNIA DEPARTMENT OF
CORRECTIONS AND REHABILITATION, https://www.cdcr.ca.gov/blog/proposition-57-credit-earning-for-inmates-
frequently-asked-questions-fag/ (last visited September 20, 2020).
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Proposition 57 also changed the California Constitution to make individuals who are
convicted of non-violent felonies eligible for parole consideration after serving the full
prison term for their primary offense.”?' Under these new rules, the Board of Parole Hearing
would “decide whether to release these individuals before they have served any additional
time related to other crimes or sentencing enhancements.”’*> CDCR, under its authority from
Proposition 57, has since defined “violent felony offense” as any crime listed in subdivision
667.5 of the Penal Code for purposes of parole consideration.”

Since the implementation of Propositions 47 and 57, the prison population dropped
by 20,000 inmates and there was no significant increase in crime rates.”** A study from
2016 showed that there was “little or no deviation in the crime rate after the mass prison
release” which California began enacting in 2011.7%°

B. Path to the Ballot

Proposition 20 is titled “Reducing Crime and Keeping California Safe Act of 2018,
has an amended date of November 28, 2017, and is stamped as received on November
28, 2017 from the Initiative Coordinator at the Attorney General’s Office.”** However, it was
not on the 2018 initiative ballot because it did not meet the signature threshold at least 131
days before the election, as required by Section 9033(b)(1) of the Elections Code.”*’
Therefore, it rolled over to the 2020 election.”®®

Even after the proposition received enough signatures, the proponents could
remove it from consideration before it became certified 131 days before the November
2020 election.”” If a legislative bill enacting the same statutory provision passed before that
deadline, the proponents would not have to wait until the November election to enact this
law and could remove the measure from the ballot. On February 22, 2019, Senator Bates
introduced Senate Bill 710, which is identical to Proposition 20.74° However, this bill failed
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732 CaL. CODE REGS. tit. 15 § 3490 (2020), subd. (c).

7*3 Notice of Change to Regulations Sections: 3490, 3491, 3495-7, 2449.1, 2449.30-33, supra note 16, at 2.; Cal.
Code of Reg. tit. 15 § 3490 (2020)

73 Vansickle, Abbie and Manuel Villa, California’s jails are so bad some inmates beg to go to prison, LOS
ANGELEs TIMES, May 23, 2019 https://www.latimes.com/local/lanow/la-me-california-jails-inmates-

20190523-story.html.

735 Jackman, Tom, Mass reduction of California prison population didn’t cause rise in crime, two studies find,
THE WASHINGTON PosT, May 18, 2016 https://www.washingtonpost.com/news/true-
crime/wp/2016/05/18/mass-release-of-california-prisoners-didnt-cause-rise-in-crime-two-

studies-find/.

7% Cal. Proposition 20 (2020).

737 Email with Benjamin Glickman, Supervising Attorney General, California Department of Justice. (October 6,
2020)

738 Id.

739 CAL. ELECTIONS CODE § 9033, subd. (b), paragraphs (1) and (2).

740 B 710, 2020 Leg., 2019-20 Reg. Sess. (Cal. 2020).
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passage in the Senate Public Safety Committee.”*" According to the Senate Public Safety
Committee’s Bill Analysis, similar legislation has been attempted since 1998 to no avail.”*
The bill analysis also states that only the Riverside Sheriff's Association supported the bill,
while the American Civil Liberties Union of California, A New Way of Life Reentry Project,
California Attorneys for Criminal Justice, California Public Defenders Association, California
Safety and Justice, Inland Congregations United for Change, Los Angeles Dependency
Lawyers, Inc., Social and Environmental Justice Committee of the Universalist Unitarian
Church of Riverside, and Starting Over, Inc., all opposed the bill.”*

C. Proposed Changes

Proposition 20 proposes three major changes to the criminal justice system
addressing parole considerations, DNA collection, and theft crimes.

1. Parole Considerations

If passed, Proposition 20 would limit the number of inmates who could receive early
parole by increasing the list of felonies defined as “violent.”’** An entire new section
defining “violent felony” would be added to the Penal Code.”* This new list would
determine if the inmate’s offense is considered violent and if they are eligible for parole.
The first 24 offenses out of the 51 listed are identical to the offense listed in Section 667.5,
which constitutes the current definition of violent felony.”** While the proposed section does
not conflict with the offenses listed in Section 667.5 in defining violent felony, the overlap
and redundancy could cause confusion. Additionally, Proposition 20 adds a provision that
would deem an inmate a violent offender, thereby removing access to parole consideration
under the Proposition 57 framework, if that inmate is serving concurrent, consecutive, or
stayed time for a violent felony, is sentenced to an indeterminate sentence, or has an
enhancement making the offense violent.”*’

Proposition 20 also proposes a new standard for use at parole hearings. The
current standard for parole weighs mitigating and aggravating factors and, based on the
totality of the circumstances, determines “if the inmate poses a current, unreasonable risk of
violence or a current, unreasonable risk of significant criminal activity.”’* The proposed
standard of review is “whether the inmate will pose an unreasonable risk of creating victims
as a result of felonious conduct if released from prison.”’** The proposition first lays out
factors the hearing officer must consider, such as the inmate’s criminal history,

741 /d

742 SENATE COMMITTEE ON PUBLIC SAFETY, COMMITTEE ANALYSIS OF SB 710, at 1 (January 6, 2020).
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747 Proposed CAL. PENAL CODE § 3040.3, Cal. Proposition 20 (2020).
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circumstances surrounding the current conviction, input from the victim, and any other
information regarding the inmate’s suitability for release.”*® The proposition then lays out
circumstances to be considered by the hearing officer to determine whether the inmate is
unsuitable for release. They include looking at details of the offense the inmate is serving
time for, prior history of violence, and conduct while incarcerated.””' Factors for the hearing
officer to consider when determining if the inmate is suitable for release are also added.
The factors include looking at the inmate’s criminal history, the inmate’s plans if released,
and the inmate’s activities while incarcerated that “demonstrate an enhanced ability to
function within the law.””*2

Finally, Proposition 20 would give new rights to victims and prosecuting attorneys
during parole hearings. The new law would require notice to the victims of the crime prior
to an inmate being reviewed for early release and would give the victims a right to be
heard at the parole hearing.”>® The prosecuting attorney would also have a right to review
all of the information used at the hearing and would have a right to respond to the parole
board in writing.”* The inmate and the prosecuting attorney may ask for a review within 30
days of the notice of final decision.”> The proposition also would allow the parole board to
consider the entire criminal history, including juvenile history, of the inmate when making its
determination for release.”*® Once released from prison, an inmate would not be allowed to
live within 35 miles of a witness or victim of the crime.”® If there is a period of flash
incarceration’®®, the proposition would require the district attorney, public defender, and
sheriff be notified.””” Additionally, the proposition adds language allowing a probation
officer to arrest a parolee if they believe the parolee has violated terms of the parole.’®

2. DNA Collection

Proposition 20 proposes required DNA collection from offenders found guilty of
misdemeanor burglary, forgery, larceny, possession of controlled substance, battery,
domestic violence, and elder abuse.”®’ These crimes were the same ones that changed
from wobblers to mandatory misdemeanors under Proposition 47; prior to Proposition 47,
DNA collection was not always required,’®? because there was discretion to charge the
offense as a misdemeanor. Proposition 20, then, goes further than the law that existed prior

730 fd, subd. (c).

51 /gL, subd. (d).

732 Id, subd. (e).

73% Proposed CAL. PENAL CODE § 3040.4, subd. (a), (c), Cal. Proposition 20 (2020).

754 Il subd. (b), (d).

735 Id, subd. (g).

73¢ Proposed CAL. PENAL CODE § 3041, subd. (b), Cal. Proposition 20 (2020).

737 Proposed CAL. PENAL CODE § 3003, subd. (h), Cal. Proposition 20 (2020).

738 Flash incarceration is a “period of detention in city or county jail due to a violation” of post release
supervision and the length “can range between one and 10 consecutive days.” CAL. PENAL CODE § 3454 (2020).
739 Proposed CAL. PENAL CODE § 3454, subd. (d), Cal. Proposition 20 (2020).
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7¢1 Cal. Proposition 20 (2020) § 5.
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to 2014, by making DNA collection for these crimes mandatory. Current law only allows
DNA collection from any person, juvenile or adult, who is convicted or pleads no contest to
a felony, or any adult who is arrested for a felony offense.”®® This law has been in effect
since November 2004.7¢

3. Theft Crimes

Proposition 20 proposes two new misdemeanors to the Penal Code: serial theft and
organized retail theft.”®> Serial theft is defined as having two or more convictions of petty
theft, shoplifting, grand theft, burglary, carjacking, robbery, crimes against an elder or
dependent adult, forgery, unlawful taking or unauthorized use of a vehicle, identity theft,
and unlawful use of an access card.”*® Organized retail theft is defined as a person who
acts in concert with one or more people and commits two or more retail thefts within 180
days and the aggregate merchandise value is more than $250.7¢” A sentence of no longer
than one year in county jail would be given to any person who violates the new law.”¢®

This proposition would also change the definition of shoplifting to include intent to
steal retail property, defining retail property as “any article, product, commodity, item or
component intended to be sold”.”®

4. Amendments

This proposition includes a clause that would not allow this act to be amended by
the Legislature unless “by a statute that furthers the purposes, findings, and declarations of
the Act” and is passed by a % vote in each house, or by a statute approved by voters.””
This limits the ability of the legislature to change the list of violent felony offenses, the list of
misdemeanor offenses subject to DNA collection, and the definition and penalty for certain
theft crimes.

5. Severability Clause and Conflicting Provisions

Proposition 20 signals the intent of the people that any part that might be found
unconstitutional or invalid is severable from the rest of the act.””" A court that finds any
provision to be invalid will still conduct an independent analysis, considering whether the
provision is grammatically, functionally, and volitionally severable.”’? If the court does

7¢% CaL. PEN. CODE § 296 (2020).
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conclude that the provision is severable—and it likely will-then, the remaining provisions
that are unaffected by the invalid or unconstitutional provision will remain in full force.””®

Additionally, Proposition 20 declares that in the event there is another measure or
law that conflicts with the measure, this proposition “shall be self-executing and given full
force and effect” and the other measures “shall be null and void.”’”

1. STATUTORY INTERPRETATION ISSUES
A Proposed Addition of Section 3040.2 to the Penal Code

Subdivisions (c), (d), and (e) of proposed Section 3040.2 list factors that the hearing
officer must consider when granting parole. Subdivision (c) lists seven factors to be
considered generally, subdivision (d) lists 15 to consider whether the inmate is “unsuitable”
for release, and subdivision (e) lists 11 factors to consider whether the inmate is “suitable”
for release. There is potential for confusion regarding how these factors are to be applied
and if they are to be considered differently. Many of the factors listed under the
subdivisions are the same or similar. A challenge to the hearing officer’s decision may
raise this issue.

One factor that must be considered is the offender’s entire criminal history, including
their juvenile records, if any. This raises a question whether there must be specific
authorization to access sealed juvenile records or whether a public record that considers
details of a sealed record must also be sealed. The law states that a juvenile record that is
sealed may be accessed in order to comply with data collection or reporting requirements
in the law, but it must not be “further released, disseminated, or published by or through
the researcher or research organization.” 7> This could cause conflict between the new
probation standards (which would allow the victim to be heard, would allow the
prosecuting attorney to be heard, and would allow the prosecuting attorney to petition for
review after the final notice of decision) and ensuring the juvenile records remain private.
California law that addresses the records of minor criminal defendants,”’¢ specifies the
ways in which juvenile records can be sealed,””’ the time period before juvenile records will
be destroyed once sealed,’””® and the specific instances in which juvenile records may be
reviewed, including who has access, for what purpose, and in what scope.””? The
proposition does not include similar provisions addressing the issue of confidentiality and
how juvenile records must be handled in the parole hearing process.
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B.  Amendment of Subdivision (b) of Proposed Section 3455 of the Penal Code

Proposition 20 explicitly adds “probation officer” to a list of individuals authorized to
arrest a parolee for failure to comply with the terms of their probation. This change is likely
unnecessary, because probation officers already have the powers of peace officers within
the jurisdiction defined by Section 830.5 of the Penal Code’® so adding “probation officer”
explicitly may create confusion. While the creation of confusion is not enough to sever this
portion of the proposition, it is possible that confusing text will create a need for time
consuming and costly litigation to clear up the confusion.

V. CONSTITUTIONAL ISSUES
A Single-Subject Rule

The California Constitution prohibits an initiative measure from addressing more than
one subject.”®' This means that if the provisions in the measure are not reasonably related
to a common theme or purpose’®?, the measure cannot be placed on the ballot or take
effect if passed by the voters.”® Section 11 of Proposition 20 ostensibly acknowledges that
the measure embraces multiple subjects. The section lists areas of potential conflict,
including, “parole consideration pursuant to Section 32 of Article | of the Constitution,
revocation of parole and post release community supervision, DNA collection, or theft
offenses.”’® However, this rule has typically been applied loosely, so that “even extensive
reform in a particular area of public concern does not violate the single subject rule where
a comprehensive package of provisions have a common sense relationship, and its various
components are in furtherance of a common purpose.”’®* For example, a proposition that
made sweeping changes to the criminal justice system in 2000 was challenged under this
rule, but the court held that there was no violation because the proposition’s wide reaching
goals all related to reducing crime and courts have repeatedly emphasized “liberal
construction” of the single-subject rule.”® This suggests that the common thread of criminal
law reform is likely enough for Proposition 20 to escape violation of this rule.

However, despite the “liberal construction” that is often afforded initiative measures,
there have been a few instances where propositions have been invalidated under this
rule.”®” It seems that the court’s primary concern is when the provisions of the measure have
the potential to create voter confusion or there is evidence that the proponents of the

780 CaL. WELF. & INST. CODE § 283.

781 CaL. CONST. art. Il, § 8, subd. (d).

782 Senate v. Jones, 21 Cal. 4th 1142, 1158 (1999).

78 CaL. CONST. art. Il, § 8, subd. (d).

78 Proposition 20 (2020) § 11.

78 Senate v. Jones, 21 Cal. 4th 1142, 1158 (1999).

78 Manduley v. Superior Court 27 Cal. 4th 537, 575 (2002).

787 California Trial Lawyers Assn. v. Eu, 200 Cal. App. 3d 351 (3rd Dist. 1988); Chemical Specialties
Manufacturers Assn., Inc. v. Dukmejian, 227 Cal. App. 3d 663 (1st Dist. 1991); Senate v. Jones, 21 Cal. 4th 1142
(1999).
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initiative are attempting to deceive voters to pass policies that would not receive majority
support by including other, more popular policies in the same measure.”®® In this vein, there
is some evidence of voter confusion or deception where the Proposition 20 proponents
focus their rhetoric on “providing law enforcement agencies tools to fight violent crime”’®? or
“rolling back ‘Brown-era leniency’ in criminal sentencing and parole,””*® but fail to mention
the mandate to collect DNA from certain misdemeanor offenders and the creation of new
theft crimes. Additionally, advertisements produced by Keep California Safe include graphic
images of crime victims and highlight the crimes that are not considered violent under
current law.””" While it is true that the ballot summary and arguments do mention the DNA
collection and theft crime provisions of the proposition, only one sentence of those
arguments addresses DNA collection.”? Further, financial support from the Albertsons-
Safeway, Ralphs Grocery Co., Costco Wholesale and other grocers’” also suggest that
proponents are seeking to build a wide coalition around issues that would not normally be
tied together. Grocers and retailers may not be as supportive of the measure were it not for
the creation of new retail crimes, even though those provisions are quite unrelated to the
parole provisions that receive the majority of the proponents’ focus in advertising. While
these facts do raise a concern that the proposition does not meet the demands of the
single-subject rule, the history of courts applying the rule liberally suggests that Proposition
20 would survive a challenge on this claim.

B. Signature Requirement

Proposition 20 is presented as a statutory initiative rather than a constitutional
amendment. There are different requirements depending on whether an initiative amends
statutes or the California Constitution. A statutory revision requires a lower number of
signatures than a Constitutional amendment.””* This means that if an initiative that purports
to be a statutory revision actually amends the Constitution, the measure has not received
enough signatures to be presented to the voters and those portions amending the
Constitution cannot take effect. For Proposition 20, there is a question whether certain
provisions actually amend the Constitution.

788 Senate v. Jones, 21 Cal. 4th 1142, 1168 (1999).

78 Yes on 20 Support Law Enforcement, REFORM CALIFORNIA, https://reformcalifornia.org/initiatives/yes-on-20/
(last visited Sept. 22, 2020).

790 Ben Christopher, Props to you, Californians: A preview of what's on your November ballot, CALMATTERS,
(June 29, 2020) https://calmatters.org/explainers/california-november-2020-ballot-propositions-final-list/.

791 See videos titled “Date Rape,” “Pimp a Child,” “Beat Your Spouse,” and “Hate.” Too/ Kit, KEeP CALIFORNIA
SAFE, https://keepcalsafe.org/tool-kit/ (last visited Sept. 22, 2020).

792 CaL. SEC'Y OF STATE, OFFICIAL VOTER INFORMATION GUIDE: CALIFORNIA GENERAL ELECTION, TUESDAY NOVEMBER 3, 2020,
at 50, 51, available at https://vig.cdn.sos.ca.gov/2020/general/pdf/complete-vig.pdf. ["NOVEMBER 2020 VOTER
GUIDE"].

79% 2017 through 2018: Campaign Finance: YES ON 20 - KEEP CALIFORNIA SAFE, A PROJECT OF THE
CALIFORNIA PUBLIC SAFETY PARTNERSHIP ISSUES COMMITTEE, CALACCESS, http://cal-
access.sos.ca.gov/Campaign/Committees/Detail.aspx?id=1399447 &view=received&session=2017 (last visited
Sept. 22, 2020).

794 CaL. CONST. art. Il, § 8, subd. (b).
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This issue exists because Proposition 20 attempts to change Proposition 57 (2016)
which was a Constitutional amendment. Proposition 57 (2016) added Section 32 to Article |
of the California Constitution; it allowed for a process of parole consideration for non-
violent offenders and gave the California Department of Corrections and Rehabilitation
(CDCR) the power to create regulations to give effect to the measure.”” Since then, CDCR
has used that authority to define “violent felony” as a “crime or enhancement as defined by
subdivision (c) of Section 667.5 of the Penal Code. Proposition 20 would remove that power
from CDCR by creating a statute that would define “violent offense” for purposes of the
early release provision created by Proposition 57. As a result of the list being made in
statute’”® and the Legislature’s power to amend that statute,””” Proposition 20 would, in
effect, strip the CDCR of its power, granted in the Constitution,””® to define the terms of the
early release provision of Proposition 57 without receiving the required number of
signatures to amend the Constitution.

This issue has been raised in the courts, and the Superior Court of Sacramento held
that because the other provisions do not amend the Constitution and the provisions at issue
could be severed from the measure if it passes, the court will wait to decide the issue.”*
“There is a strong presumption against preelection resolution of substantive challenges to
initiatives, i.e., challenges aimed at the measures' substantive provisions.”®® The challenge
is substantive because it asks the court to review the substantive provisions of Proposition
20 to determine whether they conflict with provisions in Article |, Section 32 or any
regulations promulgated by CDCR under the authority of Section 32.%°" In order to protect
the integrity of the initiative process, a court will allow measures with potentially invalid
provisions to be placed on the ballot, unless a significant part of the measure is invalid.®?
The court found that, “it is not clear that all or even most of the Initiative's provisions are
invalid,”®® because the provisions relating to DNA collection and theft crimes are not
challenged.® Further, the court found that the challenged portions could be severed if
found invalid after the measure passes because the challenged parole provisions, the DNA
collection provisions, and the theft crime provisions “do not appear to be interdependent in
the sense that the validity of any depends on the validity of all the others. By all
appearances, the DNA-collection and anti-theft provisions could be given effect regardless
of whether the early-parole provisions were invalidated in a postelection challenge.”%

795 CaL. CONST. art. I, § 32, subd. (b).

796 Proposition 20 (2020) would add Section 3040.1 to the Penal Code to define violent felony offense “[f]or
purposes of early release or parole consideration under the authority of Section 32 of Article | of the
Constitution.”

797 Proposition 20 (2020) § 9 allows the Legislature to revise the measure with a % vote so long as it furthers
the purpose of the measure.

798 CaL. CONST. art. I, § 32, subd. (b).

799 Newsom v. Padilla, 2019 Cal. Super. LEXIS 3237, Jun. 13, 2019.

80 Newsom v. Padilla, 2019 Cal. Super. LEXIS 3237, *12, Jun. 13, 2019.

801 Id.

802 /. at *20.

805 /d. at *31

804 /o at *31-32.

85 /. at *32.
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V. PUBLIC POLICY CONSIDERATIONS
A Proponent Arguments

Proponents take particular concern with the effects of Proposition 47 (2014) and
Proposition 57 (2016), arguing that those measures were detrimental to public safety and
that Proposition 20 will remedy the issues they created. The first of the issues proponents
raise is the change in Proposition 47 requiring certain “wobbler” offenses to be classified
as misdemeanors. The proponents argue that those crimes were serious and now are not
given proper attention by law enforcement because they were downgraded by Proposition
47.8% Proposition 20 does not, however, undo the reclassification of offenses under
Proposition 47.8” The second issue raised by proponents is that changes made by
Proposition 57 allow “dangerous offenders” early release. The proponents argue that too
many “violent inmates” and “sexual predators” are eligible for early release under the
changes made to the California Constitution by Proposition 57.2%¢ Proposition 20 attempts to
address this issue by creating a list, in statute, of offenses that are ineligible for early
release,®® circumventing the list created by CDCR under its Constitutional authority. The
third issue is that Proposition 47 led to “an explosion of serial theft.”®'° Proposition 20
addresses this issue by creating two new theft offenses and redefining a third.?"" Proponents
argue that many theft offenders are drug addicts that will benefit from being made
criminals because the new laws will get them “off the streets and into the substance abuse
and mental health programs they desperately need.”®'? Proponents do not address the fact
that “strengthening sanctions against theft”®'* will get drug addicts incarcerated, not into
rehabilitation programs.

Proponents also suggest that stronger criminal law provisions will protect victims of
crime.®'* Proposition 20 contains provisions which require that victims are notified of an
offender’s release,®’ and that they are able to submit a confidential statement to the
parole hearing board.? Proponents also argue that the increase in DNA collection of
misdemeanor offenders will aid in cold case investigations, referencing a slight decrease in

8% Yes on 20 Support Law Enforcement, supra note 71, at 8.

807 Proposition 20 (2020).

88 NovEMBER 2020 VOTER GUIDE at 51.

89 Proposed CAL. PENAL CODE § 3040.1. Proposition 20 (2020) §4.

810 About: Initiative Overview, KEep CALIFORNIA SAFE, https://keepcalsafe.org/about/ (last visited Sept. 22, 2020).
811 Proposed CAL. PENAL CODE § 459.5. Proposition 20 (2020), § 6. Proposed CAL. PENAL CODE § 490.2. Proposition
20 (2020), § 7. Proposed CAL. PENAL CODE § 490.4. Proposition 20 (2020), § 8.

812 NovEMBER 2020 VOTER GUIDE at 50.

813 Id.

814 Id.

815 Subd. (a), proposed CAL. PENAL CODE § 3040.4. Proposition 20 (2020), § 4.

816 Subd. (c), proposed CAL. PENAL CODE § 3040.4. Proposition 20 (2020), § 4.
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cold case “hits” since Proposition 47, less than a quarter of which are “connected to violent
crime.”®"

B. Opponent Arguments

Opponents argue that Proposition 20 is an “extreme”®'® response to criminal justice
reform that was “overwhelmingly” supported by Californians.?”” Opponents highlight that
Proposition 47 did not lead to an increase in violent crime,®*’though it may have led to a
moderate increase in petty theft.??" Opponents also point out that the measure will have a
disproportionate impact on youth, people of color, and low-income communities because
they could be “locked up for years for low-level, non-violent crimes.”®?? The Legislative
Analyst’s Office has estimated that the initiative will cost tens of millions of dollars
annually.®? There would be an increase in correctional costs because of an increased
county jail population and county supervision, state costs because of the reduction in the
number of inmates that are eligible for parole, court costs because of the new theft-related
crimes, and enforcement costs because of the number of people required to give DNA
samples.?”* Opponents argue that the increase in spending on correctional facilities will
draw resources away from victims and survivors of crime and away from needed social
programs that tackle the root causes of crime in California.®”® For example, savings of $350
million since the passage of Proposition 57 have been reinvested in community programs.?%
Without this spending, opponents argue, California will be less safe, not more.®”

C. Other Considerations

The current COVID-19 pandemic would complicate the efforts of Proposition 20. The
pandemic has required the CDCR to enact new rules to ensure inmate safety, including
rules for “an expedited transition to parole” for inmates that have 60 days or less to
serve.’?® However, Proposition 20 would make it harder for inmates to get parole and
would consequently require more inmates to stay in prison. It is unclear how the CDCR
would maintain proper social distancing protocol if they are required to keep more inmates

817 About: Initiative Overview, supra note 84, at 9.

818 NOvEMBER 2020 VOTER GUIDE at 51.

819 /d. at 50.

820 NO on Prop 20: it will draw resources away from survivors of crime and our communities, RUBY'S PLACE
https://www.rubysplace.org/no-on-prop20 (last visited Sept. 22, 2020).

821 Mia Bird, Magnus Lofstrom, et al. The Impact of Proposition 47 on Crime and Recidivism, PuLIC PoLicY
INSTITUTE OF CALIFORNIA (June 2018) https://www.ppic.org/wp-content/uploads/r 0618mbr.pdf. (finding 9%
increase in larceny offenses since Proposition 47 took effect).

822 NOvEMBER 2020 VOTER GUIDE at 50.

825 [d. at 48.

824 [d. at 48-49.

825 NOVEMBER 2020 VOTER GUIDE at 51.

826 NO on Prop 20: it will draw resources away from survivors of crime and our communities, supra note 94.
827 NOVEMBER 2020 VOTER GUIDE at 51.

828 COVID-19 Information: Updates, CALIFORNIA DEPARTMENT OF CORRECTION AND REHABILITATION, March 31, 2020,
https://www.cdcr.ca.gov/covid19/updates/.
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incarcerated during the pandemic. Also, while Proposition 20 has a clause that says it
supersedes conflicting provisions, it is unclear if it would supersede provisions enacted
because of the pandemic.

VI. CONCLUSION

Proposition 20 would change the definition of violent felony offense for purposes of
parole consideration under Article 32 of the California Constitution and would create new
standards for early release and parole hearings. Proposition 20 would also require DNA
collection from numerous additional misdemeanors, redefine shoplifting in the penal code,
and add serial theft and organized retail theft as new misdemeanors to the penal code.
Proponents argue that this proposition will protect victims and increase public safety.
Opponents argue that this is an extreme proposition that will have disproportionate impacts
on youth, people of color, and low-income families. Proposition 20 may run into problems
with statutory interpretation, encompassing multiple subjects in violation of the single-subject
rule, and, without the required number of signatures for a constitutional amendment,
creating statutes that would amount to a constitutional amendment.
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l. EXECUTIVE SUMMARY

Proposition 21, the Rental Affordability Act, amends Cal. Civ. Codes §1954.50,
§1954.52, and §1954.53 to allow for cities or counties to enact rent control on residential
properties over fifteen years old.®”” Under the proposed changes to existing law, after a
tenant moves out and there is vacancy in a rent-controlled unit, the landlord would be
limited to a rent increase of 15% over a span of three years from the start of a new
tenancy.®*® However, these rent-control provisions would not apply to homes of individuals
who own more than two homes.®' If this initiative is passed, then the rent control provisions
above would replace the Costa-Hawkins Rental Control Act contained in those Cal. Civ.
Code sections.®**

Supporters generally argue that rent control would help low-income renters to afford
other life necessities, and it would also assist in reducing environmental harm by enabling
people to afford to live where they work. The author’s purpose is to reduce homelessness
by reducing rents and, at the same time, incentivize developers to build more housing that
would not be subject to the fifteen-year threshold.?**

Opponents argue that rent control is not the right solution to California’s housing
problem and that it would put unnecessary financial strain on state and local budgets,
which have already been negatively impacted by COVID-19. California’s Legislative
Analyst’s Office estimates the fiscal impact of enacting the rent-control provisions contained
in this initiative could result in the reduction of state and local revenue in the tens of millions
of dollars per year.®*

A YES vote supports this initiative to allow city or county governments to enact rent-
control measures on residential properties over fifteen years old.

A NO vote opposes this initiative, which means that the Costa-Hawkins Rental
Control Act would still limit a city or county government’s ability to enact rent-control
measures.

829 Cal. Proposition 21 (2020), available at https://oag.ca.gov/system/files/initiatives/pdfs/19-
0001%20%28Rental%20Affordability%20Act%29.pdf (last visited Oct. 4, 2020).

830 Id.

&1 /d. at 8.

832 Id.

835 /d. at 6-7.

84 Cal. Legis. Analyst's Office, Proposition 21 Expands Local Governments’ Authority to Enact Rent Control on
Residential Properly. Initiative Statute. (November 3, 2020), available at https://lao.ca.gov/ballot/2020/Prop21-
110320.pdf (last visited Oct. 4, 2020).
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Il. LAW
A. Existing Law
1. History of Rent Control in the United States and in California

In the United States, Congress twice enacted legislation controlling rental rates on a
federal level.®*> In 1942, Congress passed the Emergency Price Control Act, which set price
controls for “defense rental areas” when local controls were found to be inadequate.?*¢ The
federal government feared that rising rents in certain industrial zones would put pressure on
wages and reduce the labor supply in these war production centers, thereby hindering the
war effort.” In response, this federal statute was enacted for the purposes of stabilizing
prices and preventing irreqular and unwarranted increases in rents in areas with a high
industrial output, and it expired on its own terms in 1947.%%® Later, in 1970, Congress
authorized the Nixon administration to create regulations in order to stabilize prices, rents,
wages, and salaries during the Energy Crisis.?*’ Those regulations expired as well.?4

The United States Supreme Court made its stance on rent control known in the 1985
case of Fisher v. City of Berkeley®*' The Supreme Court held that rent control is not
incompatible with the Sherman Act, which is a federal anti-monopoly and antitrust statute
that prohibits activities restricting interstate commerce and competition in the
marketplace.?* However, nothing in the opinion indicates that there is any barrier by
federal law to state regulation in this area.?* Therefore, with the exception of the pieces of
legislation passed in 1942 and 1970, and in the absence of further Congressional action,
the regulation of rent in the United States is an issue for each state to confront.?*4

In California, there are several examples of rent control or rental stabilization. The
first occurred in Berkeley in 1972, when voters passed a rent-control charter amendment via

85 John W. Willis, Short History of Rent Control Laws, 36 Cornell L. Rev. 54 (1950) at 80.

836 Id.

87 Daniel K. Fetter, The Home Front: Rent Control and the Rapid Wartime Increase in Home Ownership,
Cambridge University Press, 76 Journal of Economic History 4 (2016), available at
https://www.nber.org/papers/w19604.pdf at é (last visited Oct. 4, 2020).

88 Joseph W. Aidlin, The Constitutionality of the 1942 Price Control Act, 30 Calif. L. Rev. 648 (1942).

89 Miriam Greenberg & Steve McKay, History of the Rent Control Debate in California, No Place Like Home,
U.C. Santa Cruz (2018), available at https://noplacelikehome.ucsc.edu/en/history-of-the-rent-control-debate-in-
california/ (last visited Oct. 4, 2020).

840 Id.

81 Fisher v. City of Berkeley, 37 Cal. 3d 644, 209 (1984).

842 Cornell Law School, Sherman Antitrust Act - Definition, available at
https://www.law.cornell.edu/wex/sherman_antitrust act (last visited Oct. 4, 2020).

845 Fisher v. City of Berkeley, 37 Cal. 3d 644, 209 (1984).

844 Lisa Blackwell, Jim Lapides, and Kimble Ratliff, Rent Control Laws by State, National Multifamily Housing
Council (September 2, 2020), available at https://www.nmhc.org/research-insight/analysis-and-guidance/rent-
control-laws-by-state/ (last visited Oct. 4, 2020).
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the initiative process.®** Landlords challenged this amendment in court, where it was held
that the Berkeley law was procedurally unconstitutional.®* California courts have also
consistently held that rent control laws must not infringe on a landlord’s right to “fair return”
on their investment.?*’ The California Constitution confers regulatory power over rents to the
cities and counties as an exercise of the state’s police power.®*® A city’s police power is
subject to state law, and under this provision, a city can exercise its police power only
within its own territory. Otherwise, a city’s police power is as broad as the power held by
the state legislature.?*” By 1980, 14 cities in California had some form of rent control. Today,
there are 19 cities in the state that have enacted some form of localized rent control.?>°

2. Costa-Hawkins Rental Control Act

There were ten attempts by the state legislature to enact limitations on locally
enacted rent control before the passage of the Costa-Hawkins Rental Control Act in 1995.
Several forces converged in order to allow that legislation to pass. A combination of
Republicans taking control of the Assembly, and the election of Republican Governor Pete
Wilson, resulted in the legislature’s first successful passage of a limitation on rent control.

In light of these political changes, Costa-Hawkins moved easily through the
legislature. In April 1995, the bill passed the Senate Judiciary Committee 5-2; in May 1995,
the bill passed out of the Senate 22-14; in June 1995, the bill passed the Assembly Housing
Community Development Committee 6-2, and the Assembly Appropriations Committee 10-
7.8 On July 24, 1995, the Senate and Assembly passed the Costa-Hawkins bill by 24-11
and 45-18, respectively.®? Governor Pete Wilson signed the measure, AB 1164, into law in
early August, and it went into effect on January 1, 1996.%%

Costa-Hawkins limited localized rent control in California by prohibiting rent control
rules from applying to housing first occupied on or after February 1, 1995, and single-family
homes.®>* While cities and counties retain the ability to implement their own local rent
control, they are required to follow the regulations listed in Costa-Hawkins.®>> The legislation

85 Jonathan M. Ross, Comment, California Rent Control as Applied: Assessed Valve as a Measure of Fair
Return, 27 Santa Clara L. Rev. 715 (1987) at 718.

846 Id.

847 Id.

848 Cal. Const., art. XI, § 7.

849 Stanislaus Co. efc. Assn. v. Stanislaus, 8 Cal. 2d 378, 383-384 (1937).

80 Kenneth H. Carlson, Cities with Rent Control, The Renters’ Rights Online Legal Help Clinic (2020), available
ot https://caltenantlaw.com/cities-with-rent-control/ (last visited Oct. 4, 2020).

81 Mantel, Henry and Silveria, Sebastian (2018) “Proposition 10: Affordable Housing Act,” California Initiative
Review (CIR). Vol. 2018, Article 10, available at https://scholarlycommons.pacific.edu/californio-initiative-
review/vol2018/iss1/10/ (last visited Oct. 4, 2020).

852 Id.

853 Id.

84 etter from Ashley Johansson, to Xavier Becerra, Attorney General, State of California (December 12, 2017),
available at https://lao.ca.gov/ballot/2017/170629.pdf (last visited Oct. 4, 2020).

855 Id.
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mandates that local rent-control rules allow landlords the freedom to set market rates when
transitioning between tenants.®¢ Further, any housing that was exempt from local rent-
control rules at the time Costa-Hawkins passed must remain exempt.®*’

3. Statutory Language of Costa-Hawkins

The text of the Costa-Hawkins Rental Control Act is located within the California Civil
Code, at §§ 1954.50-1954.535.%°% The intent behind this legislation was that it would act as
a more moderate approach to some of the more extreme vacancy-control ordinances that
were operative in cities such as Berkeley, Santa Monica, East Palo Alto, and West
Hollywood.?** The passage of Costa-Hawkins imposed three primary limitations. First, rent
control cannot apply to any single-family homes.®® Second, rent control can never apply to
any housing completed on or after February 1, 1995, because the housing is considered to
be newly constructed.?®’ Third, rent-control laws cannot dictate to landlords what rates they
can charge a new tenant when first moving in.%¢

No law can interfere with the owner’s ability to set the rental rate for their property if
that property was constructed after February 1, 1995, exempted from rent control prior to
that date, or is a single-family home or condominium.?¢

However, there are exceptions to the owner’s ability to establish the rental rate.
Specifically, an owner loses that ability if they terminate the tenancy with a 30-day or 60-day
notice,®* if the owner agrees to a government contract for that rate,?* if the owner fails to
renew a government contract,®® or if the housing is deemed substandard.?’

Lawmakers included provisions authorizing local cities and communities to enforce
eviction rules,®® provisions for subleases,?’ contractual relationships,?’® protections for

856 Id.

857 Id.

88 Cal. Civ. Code §§ 1954.50-1954.535.

89 Cal. Legislative Analyst's Office. Proposition 10 Expands Local Governments’ Authority to Enact Rent Control
on Residential Property. Initiative Statute. (Nov. 6, 2018), available at https://lao.ca.gov/ballot/2018/prop10-
110618.pdf (last visited Oct. 4, 2020).
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84 Jd. § 1954.53(a)(1).

85 Jd. § 1954.52(b), 1954.53(a)(2).
8¢ Jd. § 1954.53(a)(1).

87 Jd. § 1954.53(f).

88 Jd. § 1954.52(c), 1954.53(e).
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tenants on renewal of a lease,?”" and regulations requiring a 90-day notice when owners
terminate a government contract.?”?

4. Proposition 10 and the Tenant Protection Act

Proposition 10 was a measure on the ballot in 2018 and would have repealed the
entirety of Costa-Hawkins by removing §§ 1954.50-53 of the California Civil Code. It would
have repealed the limits on local rent-control laws, thereby allowing cities and counties to
limit how much a landlord may increase rent when a new tenant moves in.?® Proposition 10
itself would not have made any changes to local rent-control laws and would have had no
impact on the requirement that a property owner be allowed a “fair rate of return” as
dictated by past court rulings.?’*

However, voters made it clear that they were uninterested in a wholesale repeal of
Costa-Hawkins; Proposition 10 lost by a 59.4% vote against versus a 40.6% vote in favor.

Almost one year later, on October 8, 2019, Governor Gavin Newsom signed the
Tenant Protection Act into law.¥”> The measure has two major impacts on landlords and
tenants of residential property in the state: (1) it imposes a percentage limit on the
maximum annual rent increase, capped at 5% of the gross rental rate plus the change in
cost of living, which is not to exceed 10% in total; and (2) it introduces a requirement that
tenants may only be evicted for “just cause” if they have occupied a property for at least
twelve months.?’”® The measure does not apply to housing that has been issued a certificate
of occupancy in the last fifteen years, school dormitories, or owner-occupied single-family
homes and duplexes.?’’

There are several key differences between the Tenant Protection Act of 2019 and the
changes that Proposition 21 would implement. First, the act does not amend any section of
Costa-Hawkins, instead amending sections 1946.2, 1947.12, and 1947.13 of the Civil
Code.?’® Second, the legislation caps the annual rent increase at 10% over the course of a
single year, where Proposition 21 would cap the annual rent increase at 15% over a three-
year period.?”? For example, under the act, an owner of residential real property could raise

81 Jd. § 1954.53(b).

82 Jd. § 1954.535.

85 Mantel, Henry and Silveria, Sebastian (2018) “Proposition 10: Affordable Housing Act,” California Initiative
Review (CIR). Vol. 2018, Article 10, available at https://scholarlycommons.pacific.edu/californio-initiative-
review/vol2018/iss1/10/ (last visited Oct. 4, 2020).
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8% Timothy Hutter, Governor Newsom Signs Tenant Protection Act of 2019 What Residential Landlords Need to
Know About the Capped Rent Increases and New Eviction Protocols, The National Law Review (October 27,
2019), available at https://www.natlawreview.com/article/governor-newsom-signs-tenant-protection-act-2019-
what-residential-landlords-need-to (last visited Oct. 4, 2020).
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rents at a rate of as much as 10% per year, which could result in a rate increase of as much
as 30% over three years. An increase of that size is twice what would be permissible under
Proposition 21 for a new tenant. Lastly, the Tenant Protection Act is only in place until
January 1, 2030.%°

B. Proposed Law
1. Changes to 1954.50 of the California Civil Code

The title of the sections of the Civil Code spanning from section 1954.50 through
section 1954.535 will change from the “Costa-Hawkins Rental Control Act” to the “Rental
Affordability Act.”®®

2. Changes to 1954.52 of the California Civil Code

Instead of exempting housing first occupied after February 1, 1995, only housing first
occupied within the last fifteen years of the date from which the owner seeks to set the
rental rate would be exempt.?®? Further, the blanket exemption from rental control for
property that was already exempt on or before February 1, 1995 is completely
eliminated.®® Lastly, while the exemption for single-family homes and condominiums
remains in place, it is only effective if the owner is a natural person that owns no more than
two residential dwelling or housing units.?*

Proposition 21 will also codify what California courts consistently hold: that a
landlord’s right of fair return on a property shall not be infringed upon by any local charter
provision, ordinance, or regulation enacted by a city or county.°

3. Changes to 1954.53 of the California Civil Code

Aside from the exceptions outlined in section 1954.52, Proposition 21 will allow a city
or county to control initial and subsequent rental rates for residential property by way of
local charter provision, ordinance, or regulation. As a result, many of the specific
exemptions listed in the existing law within section 1954.53 are eliminated, in favor of only
including those exemptions listed in 1954.52.

80 /o, § 1946.2(j), 1947.12(j), 1947.13(c).

81 Cal. Proposition 21 (2020), available at https://oag.ca.gov/system/files/initiatives/pdfs/19-
0001%20%28Rental%20Affordability%20Act%29.pdf (last visited Oct. 4, 2020).

82 Cal. Legislative Analyst's Office, Proposition 21 Expands Local Governments’ Authority to Enact Rent Control
on Residential Property. Initiative Statute. (November 3, 2020), available at
https://lao.ca.gov/ballot/2020/Prop21-110320.pdf (last visited Oct. 4, 2020).
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The most significant change within this section is the limitations placed on rent
increases for rent-controlled properties at the start of a new tenancy. This increase is
capped at 15% over the course of the first three years of the new tenancy, calculated in
addition to any increase permitted by local charter provision, ordinance, or regulation.®®
Hypothetically, if a new tenant moves into a building, and the initial rental rate is set at
1000 dollars per month, then over the course of the first three years, the rent could rise no
higher than 1150 dollars per month. This is in contrast to the current permitted 10% increase
annually, which could result in the same tenant seeing a rent of 1100 dollars per month by
the end of the first year alone, and significantly higher than that by the end of the same
three-year period.

It is crucial to note that Proposition 21 will not in itself make any changes to local
rent-control laws - it merely allows cities and counties to dictate rent control on a more
local basis, with less interference from state law.

I. DRAFTING ISSUES
A. Severability

Section 9 of Proposition 21, generally referred to as a “severability clause,” allows
any part of the act to be severed from the rest of the measure if the language of the
statute, or its application, are deemed invalid. The existence of a severability clause
establishes the presumption in favor of severance.?®” Courts in California apply three criteria
when determining if a provision can be severed: “the invalid provision must be
grammatically, functionally, and volitionally severable.”®® In the event that any section of
Proposition 21 is held invalid, it will be severed from the rest of the measure if the following
three statements are true: the rest of the measure makes sense grammatically; the rest of
the measure can be implemented on its own; and the electorate would have voted for the
initiative even if the invalid section had not been included in the measure. If these criteria
are not met, then the court may invalidate the measure in its entirety.®?

The first key aspect of this measure mainly takes the form of adding and repealing
various exemptions to rent control. If one of the added exemptions is found to be improper,
or one of the repealed exemptions is found to have been improperly removed, the
remaining exemptions can exist on their own. Their removal will not render the code
sections grammatically insensible, and the loss of one exemption or another will still allow
the rest of the measure to be implemented.

The second key aspect of this measure - that rent increases for a new tenancy be
capped at 15% over the course of the first three years - is separate from the listed
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87 Cal. Redevelopment Ass'n v. Matosantos, 53 Cal. 4th 231, 270 (2011).
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exemptions, and so the changes to § 1954.52 and § 1954.53 of the Civil Code can occur
independent of each other. While the result if one or more provisions were severed would
not necessarily be the reform to Costa-Hawkins that the proponents of Proposition 21
intended, the result would still be a partial expansion of the authority to enact rent control
to cities that adopt rent-control measures, and so the electorate’s interests in voting for the
measure would likely be satisfied. Therefore, if one of the sections of Proposition 21 is held
invalid by the courts, that section will likely be considered severable, leaving the rest of the
measure intact.

V. CONSTITUTIONAL ISSUES
A. United States Constitutional Issues

The United States Constitution’s Fourteenth Amendment Due Process Clause prevents
the government from enacting legislation that lacks a reasonable relation to a proper
legislative purpose.?”® The Supreme Court of California interpreted this to mean that rent-
control ordinances must be “reasonably calculated to provide landlords with a just and
reasonable return on their property.”®" Therefore, if an ordinance does not allow landlords
a just or reasonable return on their property then it is confiscatory, unconstitutional, and thus
invalid.®? In general, the Supreme Court of California is hesitant to decide rent-control cases
because an issuance of an opinion can leave the “reviewing court the impossible task of
finding somewhere in the penumbra of the Constitution a stipulation that a particular
apartment in a particular building should rent for $746 per month rather than $745.”%%

The burden falls on the landlord to challenge a rent control law that does not allow
a just or reasonable return.#* If the rent-control ordinance is determined to be
unconstitutional, then the city or county government has to adjust future rents to a rate that
will reasonably compensate landlords in the future.®” In order to determine whether rent-
control prices offer a just or reasonable return to landlords, courts do an analysis which
balances the consumer’s interests against the investor’s interests.®”® Included within the
balancing analysis is whether the rent-control law allows the city or county to adjust prices
“within a broad zone of reasonableness” but not to the extent that would prevent effective
real estate enterprises from “operating successfully.”®”’

If this proposition is passed, it would face legal challenges from Californian
landlords. First, a city or county government would have to adopt the rent-control measures

80 Birkenfeld v. City of Berkeley, 550 P.2d 1001 (Cal. 1976); Kavanau v. Santa Monica Rent Control Bd,, 941
P.2d 851 (Cal. 1997).
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8% Kavanau v. Santa Monica Rent Control Bd, 941 P.2d 851 (Cal. 1997).
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from the proposition, which state voters have already passed into law. Next, after a
landlord has incurred enough losses to prove that their ability to raise rent, being restricted
to 15% over the span of three years at the start of a new tenancy, did not allow them to
make a just or reasonable return, then a they would bring a lawsuit against the city or
county. An important note, applying to a landlord’s ability to recover, is that a “a
constitutional injury does not occur simply because a government regulation limits the value
of property.”®?® If the rent-control provision is found to be unconstitutional because it does
not allow landlords a just or reasonable return, then the court could order the city or county
government to adjust the provision to allow for landlords to be reasonably compensated in
the future. After the city or county has adjusted its rent-control ordinance, then the landlord
would have to prove that, even after this adjustment, they could not obtain a “fair return” on
their property because of the continued rent control.?”

Landlords have also challenged rent-control ordinances in other states under the
Fifth Amendment Takings Clause.’® This clause states that private property shall not “be
taken for public use, without just compensation.”?" A recent U.S. Supreme Court decision
recognized that property owners may bring Fifth Amendment claims for compensation in
federal court without first getting a ruling in state court.”® This case overturned the previous
requirement that property owners bringing a Fifth Amendment claim would have to receive
a decision from state court before proceeding to litigation in federal court.” With this
impactful decision, it is expected that the number of landlords who will attempt to bring
Fifth Amendment Takings Clause claims in federal court, against local or state rent-control
laws, will increase.” If that is true, then federal court circuits may develop their own rent
control tests. Therefore, the future of rent control, as a policy, is uncertain and federal court
decisions may dictate any new developments.

V. POLICY CONSIDERATIONS
A. Arguments for Proposition 21
Proponents generally cite statewide statistics to support their arguments that rent

control helps improve rent affordability, prevent homelessness, and reduce environmental
harm.
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First, proponents argue that this proposition would assist the many Californians who
are renters.”® According to California’s Department of Housing and Community
Development, of California’s six million renter households, one in three renters pays more
than 50% of their income toward rent.”® In addition, home ownership in California is the
lowest it has been since the 1940s.7"” A 2018 USC study found that implementation of rent
control to this renter population could protect tenants from price gouging while also being
simple to administer by local governments.”®® Prior studies demonstrates that long-term
tenants living in rent-controlled units “receive considerable benefits by paying substantially
less than what would otherwise be the case.””” In sum, populations who are unable to pay
rent could gain social benefits, which are difficult to quantify, because of the money they
would retain by living in a rent-controlled unit.”"

Second, proponents associate high rent prices with an increasing number of
homeless people in California.””" A 2018 UCLA study’s title sums up this argument as
“People Are Simply Unable to Pay Rent.”'? This study conducted an overview of Los
Angeles’s rent-control history which has been characterized by a continual inflation of rent
prices since the 1940s.”"* The number of affordable housing units, covered under Los
Angeles’s Rental Stabilization Ordinance, has decreased despite the population of Los
Angeles increasing.”™ At the time of this study in 2018, there were 53,000 homeless people
in the county of Los Angeles.”” A report from California’s Legislative Analyst’s Office (LAO)
states that, as of 2019, there are a total of 151,000 people experiencing homelessness in
California.”'® While the LAO admits that most legislative proposals addressing
homelessness have occurred on the local level, the LAO asserts that the state still
contributes to resolving the problem through the administering of various grant programs to

795 Cal. Proposition 21 (2020), available at https://oag.ca.gov/system/files/initiatives/pdfs/19-
0001%20%28Rental%20Affordability%20Act%29.pdf (last visited Oct. 4, 2020).

%% Cal. Dep't Hous. & Cmty. Dev., California’s Housing Future: Challenges And Opportunities (Feb. 2018),
available at https://hcd.ca.gov/policy-research/plans-reports/docs/sha final combined.pdf (last visited Oct. 4,
2020).
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available at https://dornsife.usc.edu/assets/sites/242/docs/Rent Matters PERE Report Web.pdf (last visited
Oct. 4, 2020).
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developers or landlords. Lastly, the UCLA study recommends repealing the Costa-Hawkins
Act in order to address the homelessness crisis.”"’

Third, proponents argue that high rent forces people to live further away from their
workplace and results in environmental harm from the longer commute.”"® Californians
average a 29.3-minute commute, which is the fifth longest in the United States.””” A 2018 UC
Berkeley policy brief argued that workers without stable housing are susceptible to
increased difficulties in finding and keeping a job.”?® As a result, these workers are forced
to live in areas outside of cities, although cities have the most jobs, so they are forced into
long commutes through use of private vehicles.””” An increased commute time is directly
related to an increased amount of harmful greenhouse gases being released into the
environment from these vehicles.”” Even with the COVID-19 pandemic causing many people
to work from home, Pew Research Center cites data that working from home is only an
option for the highest positions in the most affluent professions.”” Thus, people who are not
in these professions must still do in-person work, which necessitates them using some mode
of transportation to get there.”” If people could afford to live near where they worked, then
environmental harm would be decreased because traffic congestion would be reduced.

B. Proponent’s Coalition

There are a variety of organizations who are supporting this proposition which was
financed by the AIDS Healthcare Foundation.”” Individuals such as U.S. Senator Bernie
Sanders, U.S. Congressperson Maxine Waters, U.S. Congressperson Barbara Lee, President
pro Tempore of the California Senate Kevin de Leon, and Reverend Al Sharpton all support
this initiative.”?® The California Democratic Party is among the most prominent organizations

917 Belinkoff Katz, “People Are Simply Unable to Pay the Rent” What History Tells Us About Rent Control in Los
Angeles (Oct. 2018), available at https://luskincenter.history.ucla.edu/wp-
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to endorse a yes vote on this proposition.”” Other supportive organizations include Housing
Now! California, National Organization of Black County Officials, and AFSCME California
PEOPLE.?”® The Los Angeles Times’ editorial board, in support, states that, “Rent control can
be a helpful tool for cities struggling with gentrification, displacement and homelessness in
a booming real estate market.”??

C. Arguments Against Proposition 21

Opponents generally argue that rent control will not fix California’s housing problem,
and that the state needs to create other innovative solutions. Additionally, they cite how the
passage of this proposition would lead to a substantial loss in tax revenue for governments
and lead to renters being more significantly disadvantaged than they are now.

First, opponents cite how nearly 60% of California voters rejected Proposition 10, the
previous form of Proposition 21, in 2018.7*° The argument is; because voters rejected a
similar proposition, voters should be consistent and reject this one too.”?’ The OC Register
sums up this position, “Voters rejected a similar measure two years ago by a significant
margin. But once again, they are being presented a measure predicated on the fallacy that
rent control is a good policy.”?*? Simply put, opponents do not think that rent control works
because it is an example of a “price ceiling,” which kills incentives to build more housing,
causes landlords to neglect maintenance, and inflates prices for non-rent-controlled units.”*
Instead of implementing rent control which amounts to excessive regulation, local
lawmakers could reform local zoning laws instead.”**
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Second, opponents argue that the loss of tax revenue would be devastating,
especially with the COVID-19 pandemic restricting budgets.”** California’s LAO estimates
that tens of millions of dollars per year, in the form of lessened property, sales, and income
tax revenues, could be lost for state and local governments.”® The value in rental properties
will go down, which will cause a decrease in property and income taxes paid by
landlords.”’” These lost costs would most likely “be paid by fees on owners of rental
housing” in an attempt to make up some lost revenue.”® Additionally, rent-control policies
necessitate local governments expand their rent oversight boards which would result in
increased costs of operation.” Overall, “most economists - left or right - think rent control
is bad.”?4

Third, low to middle class renters who may be seniors, veterans, or disabled are
offered no protections under this rent-control policy.”*' An analysis by the California
Apartment Association concludes that rent control policies are not a solution to a housing
crisis because low-income individuals are not motivated to move out of their rent controlled
units while non-rent-controlled units increase in price to make up lost costs.”? If fewer
people move out of their rent controlled units, then “the supply of available units can
actually contract.”?** Lastly, a limitation on how much a landlord may increase rent could
lead to a disincentive for them to maintain their units in hopes of making up some of the
lost revenues.”*

D. Opponent’s Coalition

The Californians for Responsible Housing leads the “No on Prop 21” campaign and
has united a wide range of individuals and organizations against rent control.”* The most
prominent individual is Governor Newsom, who is against this proposition because of the
recent passage of AB 1482, which caps annual rent increases at 5% plus inflation for
tenants, up to a maximum of 10%.7*¢ Organizations who oppose include The California
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after year, available ot https://noonprop21.vote/wp-content/uploads/2020/07/HousingFreeze FactSheets 1-
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% Cal. Legislative Analyst's Office, Proposition 21 Expands Local Governments’ Authority to Enact Rent Control
on Residential Property. Initiative Statute. (November 3, 2020), available at
https://lao.ca.gov/ballot/2020/Prop21-110320.pdf (last visited Oct. 4, 2020).

937 Id.

938 Id.

939 Id.

940 Id.

41 California Apartment Association, An Analysis of Rent Control Ordinances in California Jan. 2016),
available at https://caanet.org/app/uploads/2016/02/Jan2016 Rent Control Study.pdf (last visited Oct. 4,
2020).

942 Id.

943 Id.

944 Id.

4> No on Prop 21, Who We Are, available at hitps://noonprop?21.vote/who-we-are/ (last visited Oct. 4, 2020).
946 California Apartment Association, Gov. Newsom no on Proposition 21 (Sep. 11, 2020), available at
https://caanet.org/gov-newsom-vote-no-on-proposition-21/ (last visited Oct. 4, 2020).

118



Chamber of Commerce, The Congress of California Seniors, The OC Register, and many
other veteran’s and trade groups.”’

VI. CONCLUSION

Proposition 21 lifts statewide restrictions on the ability of city and county
governments to implement rent control at a time when rising costs of living bear down on
Californians to a greater extent than at any other time in history. Rising rents, coupled with
economic hardship wrought by COVID-19, have pushed many renters into a position where
they are forced to choose between paying rent or providing for their families. If pushed into
homelessness, these hardships compounded exponentially.

Similarly, the rising costs of living have an impact on owners and landlords.
Proposition 21 seeks to address those concerns while simultaneously giving local politicians
the power to address the housing concerns of their constituents as needed. Ultimately, the
voters will need to decide what level of priority to give to the issue of rental affordability in
November.
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EXECUTIVE SUMMARY

Proposition 22, the Protect App-Based Drivers and Services Act, would classify app-
based drivers as independent contractors. The initiative would exempt app-based
transportation and delivery companies from providing drivers with benefits guaranteed to
employees but requires benefits not otherwise guaranteed to independent contractors.”
Proposition 22 would set minimum compensation and increases overtime pay for app-
based drivers.”* App-based transportation and delivery companies (“network companies”)
would be required to provide healthcare subsidies and carry liability insurance for drivers
who average over 15 hours per week during a calendar quarter.”® Under Proposition 22,
network companies would have to perform background checks on their drivers and
implement sexual harassment policies.”' Proposition 22 would also create criminal
penalties for impersonating an app-based driver.?*?

A YES vote supports classifying app-based drivers as independent contractors, not
employees, and will override recent judicial decisions.”

A NO vote supports existing law classifying app-based drivers as employees and not
independent contractors.”*

Il. THE LAW
A. Background

The California Labor Code governs the relationship between employers and
employees in the state, but common law additionally recognizes that relationship for the
purposes of vicarious civil liability and anti-kickback laws.”* The Labor Code defines an
“employer” as one who engages a person—the “employee”—to “do something for the
employer or a third person.”?¢ California law presumes that workers are employees if they
are performing services that require a license.” However, status as an “independent
contractor” can be established by proving the worker controls the manner in which they
work, performs services normally done by independently established businesses, and is a
bona fide vendor not merely trying to avoid employee status.”®

948 | EGISLATIVE ANALYST'S OFFICE, PROPOSITION 22 EXEMPTS APP-BASED TRANSPORTATION AND DELIVERY COMPANIES FROM
PROVIDING EMPLOYEE BENEFITS TO CERTAIN DRIVERS. INITIATIVE STATUTE. (2020), available at
https://lao.ca.gov/ballot/2020/Prop22-110320.pdf [LAO Analysis of Measure].
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B. Existing Law

The court in Dynamex Operations West, Inc. v. Superior Court of Los Angeles
established a three-factor test to decide a worker’s status as an independent contractor,”
which California Assembly Bill 5 (“AB 5”) codified into law the following year.”® This three-
prong “ABC" test presumes workers are employees, and permits hiring companies to
classify workers as independent contractors if: (1) the worker is free from the hiring
company’s control and while working; (2) the worker is doing work outside of the company’s
usual course of business; and (3) the worker is engaged in an established trade,
occupation, or business that is the same as the work being done.”' Based on this test, a
hiring business must prove that the worker in question satisfies all three conditions to
successfully classify that worker as an independent contractor rather than as an employee.
This distinction becomes significant with respect to compensation and benefits.

California’s wage and hour laws—which include minimum wage, overtime, and
breaks—workplace safety laws, and retaliation laws only protect employees—not
independent contractors.”®? Employees can go to a state agency—such as the Labor
Commissioner’s Office—to seek enforcement of these laws, but independent contractors
must resolve their disputes and enforce their contractual rights through the courts.”*

The California Legislature passed AB 5 on September 11, 2019, and Governor Gavin
Newsom signed it into law on September 18, 2019.7** Many app-based network
companies—like Uber, Lyft, Doordash, and Postmates—considered leaving California
because they thought they would not be able to continue to effectively operate in California
under the requirements established by AB 5.7¢> After the law took effect in January 2020,
Uber and Postmates requested a preliminary injunction preventing the enforcement of AB 5
against companies.”® Plaintiffs offered several constitutional challenges to the law, but the
district court rejected their request for an injunction, so AB 5 still applies to network
companies. 7’
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C. Path to the Ballot
1. External Factors

Laws regulating the relationship between network companies and app-based
drivers vary nationally:

e In 2016, Uber and Lyft briefly left Texas when lawmakers increased
background check requirements for app-based drivers but returned when
state courts overruled the law.?*® In 2019, the Texas Workforce Commission
adopted a rule that gig-economy workers—including app-based drivers—are
independent contractors.”®’

e In New York City, the Taxi and Limousine Commission issued rules in 2018
that set minimum pay for app-based drivers based on how much time app-
based drivers spend transporting passengers.’’°

e Massachusetts filed a lawsuit in July 2020 to declare that Uber and Lyft
drivers are employees under state employment law.?”!

The United States Department of Labor also announced a proposal in late
September 2020 to treat gig workers as independent contractors, but—beyond federal
minimum wage and overtime laws—the interpretive rule would not supersede state
employment laws.””?

2. California v. Uber & Lyft

The State of California brought this case May 5, 2020.°”* The complaint alleges that
Uber and Lyft avoided complying with workplace standards and requirements by
misclassifying their drivers as independent contractors rather than employees.””* On August
10, 2020, the San Francisco County Superior Court issued an injunction restraining Uber and

%8 Harriet Taylor, What Happened in Austin After Uber and Lyft Got Up and Left, CNBC (Aug. 18, 2016),
https://www.cnbc.com/2016/08/18/what-happened-in-austin-after-uber-and-lyft-got-up-and-left.html.

%9 Lynne Anne Anderson & Alex Harrel, New Texas Rule Classifies Gig Economy Workers as Independent
Contractor, NAT'L LAw REVIEW (May 7, 2019), https://www.natlawreview.com/article/new-texas-rule-classifies-gig-
economy-workers-independent-contractors.

% Tina Bellon, Uber to Limit Drivers’ App Access to Comply with NYC Regulation, REUTERS (Sept. 16, 2019),
https://www.reuters.com/article/us-uber-new-york/uber-to-limit-drivers-app-access-to-comply-with-nyc-regulation-
idUSKBN1W120V.

71 Kate Conger and Daisuke Wakabayashi, Massachusetts Sves Uber and Lyft Over the Status of Drivers, N. Y.
TIMES (July 14, 2020), https://nyti.ms/32iKtTU.

72 Noam Scheiber, Uber and Lyft Could Gain from U.S. Rule Defining Employment, N.Y. TIMES (Sept. 22, 2020),
https://nyti.ms/2RLVrdY.

7% Complaint for Injunctive Relief, Restitution, and Penalties at 27, California v. Uber & Lyft, San Francisco
Superior Court No. CGC20584402

(2020).
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Lyft from classifying their drivers as independent contractors.””> Uber argued the work
drivers perform is outside of Uber’s normal course of business.”’¢ Judge Ethan P. Schulman
wrote, “to state the obvious, drivers are central, not tangential, to Uber and Lyft's entire
ride-hailing business.”*"’

The case is currently on appeal before the California First District Court of Appeal to
determine whether Uber and Lyft have misclassified their employees against the current
standard set up by the “ABC"” test in AB 5.7 On August 20, 2020, the appellate court stayed
Judge Schulman’s injunction from taking effect.””® Instead, the court allowed Uber and Lyft to
file written consents to expedited procedures until August 25, 2020. Additionally, the court
required Uber and Lyft to file sworn statements confirming that their companies have
developed implementation plans should the court uphold the injunctions and should voters
reject Proposition 22.7%° In September and October, several parties filed amicus curiae
briefs in support of each side, and both parties presented their arguments on October 13,
2020.7%

3. Filing of Proposition 22

Three network companies—Uber, Lyft, and Doordash—filed Proposition 22 in October
2019.%82 After proponents spent nearly $6.5 million gathering signatures, the initiative
qualified for the ballot the following May.?®* In California, Office of the Attorney General
writes the title, summary, and label for initiatives that appear on the ballot and ballot
pamphlet.”® Backers of Proposition 22 sued Attorney General Xavier Becerra this summer,
charging his label, title, and summary for the ballot were “infected with the contagion of
bias and hostility” left over from California v. Uber & Lyft’® However, Sacramento Superior
Court Judge Laurie Earl held that the descriptions were not false, misleading, or inaccurate

75 Order on People’s Motion for Preliminary Injunction and Related Motions at 32-33, California v. Uber & Lyft
San Francisco Superior Court No. CGC20584402 (2020).

76 Tony West, Chief Legal Officer, Uber, Press Call (Sept. 11, 2019), available at
https://drive.google.com/file/d/109EDg-wmgZBOWeUmGNUvZ2IJOVFZch54z/view.

971 See Dara Kerr, Judge Issues Injunction Against Uber and Lyft, Says Drivers are Employees, CBS5 SF BAYAREA,
(Aug. 10, 2020), https://sanfrancisco.cbslocal.com/2020/08/10/judge-issues-injunction-uber-lyft-ride-hailing-
employees/ (quoting Judge Schulman’s decision).

78 People of the State of California vs. Uber Technologies, et al, California First District Court of Appeal No.
A16076 (2020).

979 Id.
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981 Id.

%2 Qualified Statewide Ballot Measures, CAL. SEC. OF STATE, https://www.sos.ca.gov/elections/ballot-
measures/qualified-ballot-measures/ (last visited Sept. 23, 2020).

985 California Proposition 22, App-Based Drivers as Contractors and Labor Policies Initiative (2020), BALLOTPEDIA,
https://ballotpedia.org/California Proposition 22, App-

Based Drivers as Contractors and Labor Policies Initiative (2020) (last visited Oct. 16, 2020).

984 Carolyn Said, Prop. 22 Backers Suve California AG over Gig-Worker Initiative Description, S.F. CHRON. (July
29, 2020, updated Aug. 7, 2020), https://www.sfchronicle.com/business/article/Prop-22-backers-sue-California-
AG-over-15444429.php.
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and that the previous lawsuit was irrelevant.”® Judge Earl noted that Proposition 22 would
exempt network companies from complying with various state laws pertaining to
employers.”®

D. Proposed Law

Proposition 22, the Protect App-Based Drivers and Services Act, declares that app-
based drivers are independent contractors in California if the network company meets
certain conditions.”® To maintain their workers’ status as independent contractors, network
companies may not require app-based drivers to work specific or minimum hours or accept
any service request as a condition of maintaining access to the network.”®” Network
companies also may not restrict app-based drivers from working for other network
companies or restrict app-based drivers from working in another lawful occupation.”® The
initiative also requires network companies and app-based drivers to enter work agreements
that include provisions requiring cause to terminate employment and a process to appeal
termination.”' Proposition 22 prevents the California State Legislature from amending this
measure unless seven-eighths of Assembly members and Senators vote in support of the
amendment.’??

The proposition establishes a minimum level of compensation for app-based
drivers.””® This calculation is based on an app-based driver's “engaged time,” which begins
when the driver accepts a network request and ends when the driver completes that
request.””* Under Proposition 22, if a driver earns less than the minimum for the driver’s
engaged time during a pay period, the network service must remit the difference to the
driver before the end of the next pay period.”” If a driver averages 15 hours per week
engaged in a network’s service requests over a calendar quarter, the driver earns a
healthcare subsidy from the network company. The healthcare subsidy is a payment equal
to 50% of the average Affordable Care Act contribution for Covered California premiums for
that quarter.””® App-based drivers averaging at least 25 hours per week over a calendar
quarter are entitled to a payment equaling 100% of the average Covered California

8 See Carolyn Said, Judge Rejects Prop. 22 Backers’ Attempt to Change Gig-Work Ballot Language, S.F.
CHRON. (Aug. 4, 2020), https://www.sfchronicle.com/business/article/Judge-rejects-Prop-22-backers-attempt-to-
15459333.php (reporting that the judge noted that state officials are entitled to take positions on important
public matters).
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%88 Cal. Proposition 22 § 1, art. 2 (2020).
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%2 [d. ot art. 9.

%% Id. at art. 3 (defining “net earnings floor” as 120% of the applicable minimum wage for engaged time plus
$0.30 per engaged mile to compensate for vehicle expenses).

%4 Id. at arts. 3-4 (omitting coverage requirements while drivers are waiting to accept a request).
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premiums for that quarter.””” Network companies would also have to carry loss and liability
insurance covering medical expenses and death/disability payments for events that occur
during a driver’s engaged time.””®

Proposition 22 prohibits discrimination against app-based drivers, requires network
companies to implement and maintain sexual harassment policies, and contains additional
measures intended to protect the public.””” A network company must conduct a criminal
background check for every app-based driver that uses its network, provide safety training
to its app-based drivers, and give law enforcement an exclusive channel to submit requests
for information.' The proposition requires network companies to immediately suspend
drivers reasonably suspected of intoxication during engaged time and to limit app-based
drivers to 12 hours of network access within a 24-hour period.”' Furthermore, Proposition
22 criminalizes the impersonation of app-based drivers as a misdemeanor.’®? Offenders
face up to six months in jail and a $10,000 fine.’®®

. DRAFTING ISSUES: AMENDMENT CLAUSE

Proposition 22 contains an amendment clause that explains how the California State
Legislature could amend the initiative.'®®* According to the California Constitution, “the
Legislature may amend or repeal an initiative statute by another statute that becomes
effective only when approved by the electors unless the initiative statute permits
amendment or repeal without the electors’ approval.” Initiative statutes may contain
language that requires a supermajority vote by the Legislature in order for the amendment
to pass.'® Proposition 22 contains an amendment clause that allows the Legislature to
“amend this chapter by a statute passed in each house of the Legislature by rollcall vote
entered into the journal, seven-eighths of the membership concurring . . . .""% In effect,
87.5% of the Legislature must vote to enact an amendment of Proposition 22's initiative
statute in order for that amendment to succeed. In simpler terms, 35/40 Senate members
and 70/80 Assembly members must agree for an amendment to pass. Proposition 22 also
expressly prevents the Legislature from reclassifying app-based drivers.'°® While the
initiative’s thresholds for amendment by the Legislature exceeds the highest thresholds in
current California statutory law, several enacted initiatives do not authorize amendments by

%7 Jd. (requiring network companies to provide app-based drivers statements every pay period documenting
their hours accrued for that period and calendar quarter).

9% Jd. at arts. 3-4.

%9 [d. at art. 5.
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1006 See CAL. Rev. & Tax. CODE § 3700 (West 2020) (requiring fourifth of both houses of the Legislature to amend
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the Legislature at all.’® If Californians pass Proposition 22, the they would likely need to
enact a new ballot initiative to amend Proposition 22’s initiative statute.

V. CONSTITUTIONAL AND STATUTORY ISSUES
A. Federal Constitutional Issues

The Fourteenth Amendment prohibits states from passing laws that deny equal
protection under the law, but Proposition 22 treats app-based drivers differently than other
drivers who are entitled to employee benefits and protections under existing law.’°'® Courts
will uphold laws regulating app-based driver employment if the laws are rationally related
to a legitimate state interest and do not target app-based driver with animus.”" Provisions
providing protections and benefits and public support from some app-based drivers likely
preclude a court from finding that Proposition 22 targets app-based drivers with animus.™"?
A court would likely determine that Proposition 22 is rationally related to preserving the
state’s legitimate interest in regulating employment and uphold the law against an Equal
Protection Clause challenge.

The Fourteenth Amendment also prohibits states from depriving a person of liberty
or property without due process, but Proposition 22 arguably deprives app-based drivers of
employee status and benefits.’®"* However, courts do not consider vocational liberty
interests—such as worker classification and the benefits that come with employee status—to
be fundamental rights.’®™* Therefore, when elected leaders lawfully pass worker-
classification legislation, courts will uphold that legislation if they can find a “conceivable
basis on which it might survive constitutional scrutiny.”'"

Federal regulations preempt state law, but courts will only strike down state laws
that conflict with federal regulation if the impact is more than tangential.’®™ The United
States Department of Labor enforces federal minimum wage and overtime pay rules, but

1009 Email from Kathryn Londenberg, Deputy Legislative Counsel, State of California Office of Legislative
Counsel, to Matt Urban, Student, McGeorge School of Law, University of the Pacific (Oct. 5, 2020, 2:26 PM PT)
(on file with the California Initiative Review).

1010 See LAO Analysis of Measure, supra note 1.

" Ofson v. California, 2020 WL 905572 (C.D. Cal. Feb. 10, 2020).

012 See Frequently Asked Questions, PROTECT APP-BASED DRIVERS & SERVICES, https://yeson22.com/questions-and-
answers/ (last visited Oct. 6, 2020) (arguing AB 5 “attempts to prohibit app-based drivers from working as
independent contractors with control over their schedules, instead forcing Californians who want to keep
driving to become employees with rigid schedules and set shifts”).

1013 See U.S. ConsT., amend. XIV (“No State . . . shall deprive any person of life, liberty, or property, without due
process of law").

101 See Olson, 2020 WL 905572 at *10 (discussing why AB 5 does not deprive gig economy workers the right
to pursue their chosen occupation).

0% See /d. (quoting Dittman v. California, 191 F.3d 1020, 1031 (9th Cir. 1999).

¢ W, States Trucking Ass’n v. Schoorl, 377 F. Supp. 3d 1056, 1073 (E.D. Cal. 2019), appeal dismissed, 2019 WL
5212963 (9th Cir. Sept. 5, 2019).
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states have authority to determine worker classifications.'!” Proposition 22 does not treat
out-of-state app-based drivers differently than California app-based drivers and therefore
does not likely violate the Dormant Commerce Clause.™®

B. State Constitutional Issues: Workers” Compensation

The California Constitution gives the Legislature full authority to create and enforce
workers’ compensation.’” Nothing prohibits the inclusion of workers’ compensation in an
initiative statute.’ Proposition 22 does not explicitly provide workers’ compensation
benefits within its compensation section; however, it does provide comparable benefits to
workers classified as independent contractors.

Proposition 22 requires network companies to provide occupational accident
insurance to cover injuries in addition to disability payments that would cover 66% of a
worker’s income up to 104 weeks."”?' The proposition also extends accidental death
coverage to families of drivers who die during network company engaged time.'??
Automobile insurance coverage is not included for driver injuries or car damage but is
included for third-party injuries.’” A network company can deny the coverage offered in
Proposition 22 if the worker was online on the app but not on “engaged time.”"** This gap
in coverage raises an issue of app-based workers being potentially liable for accidents that
could occur while they are simply sitting in their car waiting to accept a request from the
network company app. California law, on the other hand, currently requires an employer to
supply workers’ compensation coverage that covers workers for on-the-job injuries.”®
Additionally, California law states that insurance coverage still extends to workers who take
minor detours at work,"? which contrasts with the lack of coverage for non-engaged time
indicated by the language in Proposition 22.7%

While Proposition 22 would offer new benefits to independent contractors creating a
new class of workers, it carves out an exemption that allows network companies to deny

"7 Noam Scheiber, Uber and Lyft Could Gain from U.S. Rule Defining Employment, N. Y. TIMES (Sept. 22, 2020),
https://nyti.ms/2RLVrdY.

0% Cf W, States Trucking Ass'n v. Schoorl, 377 F. Supp. 3d, at 1073.

1019 CaL. CONST., art. XIV § 4.

1020 CaL. SEC. OF STATE, STATEWIDE INITIATIVE GUIDE (2020), available at https://elections.cdn.sos.ca.gov/ballot-
measures/pdf/statewide-initiative-guide.pdf (on file with the California Initiative Review).

1021 Cal. Proposition 22 § 1, art. 4 (2020).

1022 Id.
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1024 Id.

1025 CaL. LAB. CODE § 3700 (West 2020).

1026 See Mason v. Lake Delores Group, LLC, 117 Cal. App. 4th 822, 830, 834, 838 (2004) (acknowledging that
an injury must arise out of employment to be covered by workers’ compensation, disputes are a question of
fact, workers’ compensation law be liberally interpreted in favor of coverage, and that coverage is not
broken even if the worker is engaged in “certain acts necessary to the life, comfort, and convenience of the
employee while at work”).

1027 See Cal. Proposition 22 § 1, art. 4 (2020) (omitting coverage guarantees for non-engaged time).
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their drivers employee benefits.'”® These network companies would not have to provide
standard employee benefits because their workers would be independent contractors
rather than employees.’® If Proposition 22 passes, drivers could file lawsuits against the
hiring network company for incidents that could foreseeably occur on the job. For example,
a driver who is actively on the app could potentially be involved in an accident while
waiting to accept a ride or delivery. Because that driver would not have accepted a ride or
delivery, that driver would not be covered under Proposition 22’s provisions because the
incident occurred while the driver was between a ride or delivery. It is unclear how
successful these lawsuits would be but, considering drivers spend significant time in their
vehicles waiting for a ride or delivery request, drivers are vulnerable to incidents that
Proposition 22 does not expressly cover.'®?

V. PUBLIC POLICY ISSUES
A. Proponent’s Arguments

Proponents of Proposition 22 have support from a broad spectrum of interest groups
including business and taxpayer associations, as well as the prominent network companies
that would be subject to the initiative statute. Public safety organizations, senior advocates,
several local chapters of the NAACP, the National Action Network, and other community
advocacy groups also support Proposition 22.%!

1. Labor Issues

Independent contractor status provides worker flexibility not guaranteed to
employees because they may determine their own hours, choose which requests they
accept, and work for multiple companies in any industry.'®? This flexibility allows workers to
earn extra money through app-based driving without sacrificing their autonomy or making
undesirable long-term commitments. Proposition 22 would enable app-based driver to
maintain their independence, but it also entitles them to benefits not otherwise guaranteed
to independent contractors.

%28 No on Prop 22 Fact Sheet, CAL. LABOR FED'N (last visited Oct. 16, 2020), available at
https://calaborfed.org/no-on-prop-22-fag/ (on file with the California Initiative Review).

1029 See LAO Analysis of Measure, supra note 1.

1030 See id. (estimating that app-based drivers spend one-third of their time waiting for a request).

1031 Proposition 22 Coalition, PROTECT APP-BASED DRIVERS & SERVICES, https://yeson22.com/coalition/ (last visited
Oct. 7, 2020).

1032 Cal. Proposition 22 § 1, art. 2 (2020).
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2. Business & Consumer Concerns

The majority of large network companies are based in California,'®* and they argue
AB 5 is problematic legislation that places a burden on a vital industry in the state.”®*
Standard employee benefits account for 20% of employee costs.’®> Forcing network
companies to comply with exiting law risks thousands of jobs if companies choose to
reduce wages or jobs in order to mitigate any potential reductions in profits.

If worker classification under existing law applies to rideshare and delivery workers,
the costs could be so burdensome to network companies that it would significantly limit the
availability and affordability of these services. These network companies have publicly
threatened to cease operations and relocate headquarters if forced to comply with existing
law.’®¢ Losing these services could increase costs and reduce choices for consumers unless
other companies can find a way to make the employee model profitable for network
companies.

3. Public Safety

Proposition 22 would provide increased protections for both app-based drivers and
riders alike. The initiative would introduce requirements for app-based drivers to pass
criminal background checks and be subject to antidiscrimination and sexual harassment
training. %’ Proposition 22 would also protect consumers by introducing misdemeanor
criminal penalties for impersonating app-based drivers.'%

California cities have seen significant reductions in DUI rates after network
companies started offering rideshare and delivery services.'®? Furthermore, app-based
drivers deliver food and medicine to people forced to stay indoors—essential services
during the COVID-19 crisis.’®*®

B. Opponent’'s Arguments

Opponents of Proposition 22 include prominent Democrats like former Vice President
Joe Biden, California Senator Kamala Harris, Massachusetts Senator Elizabeth Warren,

1033 See LAO Analysis of Measure, supra note 1.

1034 Frequently Asked Questions, PROTECT APP-BASED DRIVERS & SERVICES, https://yeson22.com/questions-and-
answers/ (last visited Oct. 7, 2020).

1035 See LAO Analysis of Measure, supra note 1.

103¢ Complaint for Injunctive Relief, Restitution, and Penalties at 3, California v. Uber & Lyft, San Francisco
Superior Court No. CGC20584402 (2020).

1037 Cal. Proposition 22 § 1, art. 5 (2020).

1038 Id.

1039 Prop 22 Protects Public Safety & Keeps Our Roads Safe, PROTECT APP-BASED DRIVERS & SERVICES,
https://yeson22.com/safety-protections/ (last visited Oct. 6, 2020).

1040 Id.
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Speaker of the California Assembly Anthony Rendon, and several labor organizations.'*
California Labor Commissioner Lilia Garcia-Brower recently sued both Uber and Lyft for
committing wage theft by misclassifying their workers as independent contractors instead of
employees and is seeking reimbursement for lost drivers’ wages.'*? Commissioner Garcia-
Brower stated this misclassification “leaves workers without protections such as paid sick
leave and reimbursement of drivers’ expenses, as well as overtime and minimum
wages.”'™ The main arguments against Proposition 22 are labor issues, public safety, fair
elections, and potential ripple effects.

1. Labor Issues

Proposition 22 establishes a base level of compensation for app-based
transportation or delivery workers that consists of two components: (a) 120% of the
“applicable minimum wage” and (b) 30 cents per mile.”*** However, the minimum wage
and mileage reimbursements are both determined based on a driver’s engaged time or
engaged miles, as defined in the definitions section of Proposition 22.7% So, a network
company will only pay its workers for the time between accepting and completing a ride or
delivery but not for waiting time or minor detours while logged into the app.’® To make up
for this loss in revenue, drivers might be forced to work longer shifts or more days in the
week than originally planned. Also, there is no express provision in Proposition 22 for
overtime pay. In California, employers are required to pay employees 150% of the state or
local minimum wage after that worker has worked eight hours in one day or after the
worker has completed 40 hours in one week.'®

Proposition 22 does include mileage reimbursements for drivers, at a rate of 30
cents per mile,'®® but that is lower than what employee drivers receive under current
California law. California law calculates the standard IRS mileage reimbursement rate for
driving time at 57.5 cents per mile.'* Unlike Proposition 22, current California law does not
take into account “engaged time.”"%° Proposition 22's compensation provision indicates that

041 California Propositions: A Voter's Guide to the 2020 Ballot Measures, ABC7 NEws, (Sept. 15, 2020)
https://abc7.com/california-ballot-measures-november-2020-ca-props-propositions-guide-to/6419431/

1042 Press Release, Dep't of Indus. Relations, Labor Commissioner’s Office Files Lawsuits against Uber and Lyft
for Engaging in Systemic Wage Theft (Aug. 5, 2020), available at https://www.dir.ca.gov/DIRNews/2020/2020-
65.html.
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1045 /o, at art. 3.

1046 /o, at art. 6.

1047 CAL. LAB. CODE § 510 (West 2020).
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049 Standard Mileage Rates, INTERNAL REv. SERV., https://www.irs.gov/tax-professionals/standard-mileage-rates
(last visited Oct. 16, 2020).

1050 REY FUENTES, ET AL., PEOPLE FOR WORKING FAMILIES, RIGGING THE GIG 11 (July 2020), available at
https://www.forworkingfamilies.org/sites/detfault/files/publications/Rigging%20the%20Gig Final%2007.07.2020.
pdf (on file with the California Initiative Review).
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drivers will receive 120% of the applicable wage for that engaged time.'®' However, after
taking into account several loopholes—unpaid waiting time, unreimbursed waiting time
expenses, underpayment for driving expenses, unpaid payroll taxes and employee benefits,
and an added health care stipend—drivers will likely receive much less than Proposition 22
implies.”®™? For example, in 2021, minimum wage in California will be $13 per hour, meaning
that drivers would theoretically receive $15.60 per hour.'* After subtracting hidden costs for
these variables, a driver could be left with a mere $5.64 per hour of engaged time.'%>*
Under Proposition 22, drivers could be paid less than what they are currently earning—and
potentially even less than minimum wage.

Additionally, California law requires employers to compensate their workers for all
other work-related expenses, including the worker’s phone plan costs or cleaning
equipment for their vehicle, but there is no comparable language for independent
contractors in Proposition 22.%° Exempting network companies from providing these
resources raises concerns for workers and consumers alike because drivers need to
continuously sanitize their vehicles during the COVID-19 crisis to ensure adequate
decontamination.'®¢ Finally, because Proposition 22 classifies app-based drivers as
independent contractors, the proposition would preclude them from receiving
unemployment insurance in the event of job loss within California.’’

2. Public Safety

The California Division of Occupational Safety and Health is the state agency that
enforces workplace safety and health standards. Current California law requires all
employers to ensure a safe and healthy workplace.’®™® All employers must create and
implement an Injury and lliness Prevention Program for their employees, including a
reoccurring assessment of potential new hazards.'® However, Proposition 22 eliminates this
requirement for network companies.'® California law requires that employers keep a
record of any work-related injuries.'®! While the California Public Utilities Commission
requires employers to report accidents, there is no requirement within Proposition 22 that

1087 Cal. Proposition 22 § 1, art. 3.

1052 Ken Jacobs & Michael Reich, The Uber/Lyft Ballot Initiative Guarantees Only $5.64 an Hour, UC BERKELEY
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mandates network companies to keep a record of these work-related injuries.'?
Proposition 22 also does not include any language indicating that the network companies
will handle workplace violence even though drivers commonly encounter or experience
workplace violence.’®* While Proposition 22 does include a requirement that drivers have to
complete a safety training course,'®* California law already contains this requirement for
employees.'** Proposition 22 would require app-based drivers to “review and confirm” the
network company’s sexual harassment policy, but the initiative’s provisions do not specify
details for compliance.’®

3. Fair Elections

From the beginning of January until the middle of September 2020, proponents
raised over $184 million in support of Proposition 22, which is the most money raised in
support of an initiative in California history.”®’” These funds are primarily coming from the
network companies who will likely benefit from the adoption of Proposition 22.7%¢® Some of
these network companies have already lost in court with respect to worker classifications,
and now they are resorting to California’s initiative process to financially push their
preferences into law.'*’ Furthermore, Proposition 22’s unprecedented seven-eighths
amendment provision will likely lock-out any future legislative consideration regarding driver
classification.'”°

4. Potential Ripple Effects & Adoption by Other Industries

Opponents to Proposition 22 argue that it establishes a dangerous precedent for
misclassification of organized labor, which could potentially be adopted by other industries
and ultimately limit worker benefits for workers beyond those working as app-based drivers.
Currently, Proposition 22 only applies to network companies. However, if other business
organizations were to adopt this policy, it could cause rippling effects. So, if Proposition 22

1062 Compare Require Reports TNCs Must Provide the CPUC, CAL. PUBLIC UTILITIES COMMISSION,
https://www.cpuc.ca.gov/General.aspx?id=3989 with Cal. Proposition 22 § 1 (2020).
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CityLaB (July 7, 2020), https://www.bloomberg.com/news/articles/2020-07-07 /uber-lyft-ballot-measure-opposed-
by-labor-groups.

1070 See FUENTES, ET AL., supra note 103, at 21; see also supra Part lll (discussing Proposition 22's amendment
clause).
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passes, other industries could adopt this new independent contractor business model,
which potentially threatens middle-class jobs.'”!

VI. CONCLUSION

Proposition 22 would classify app-based drivers as independent contractors,
exempting network companies from giving app-based drivers standard employee
benefits.””’? The initiative classifies app-based drivers as independent contractors rather
than employees or agents of the network company.'®”® Therefore, Proposition 22 would
override the Legislative statute passed in September 2019 that codified the common law
test to determine worker status.'’* The ballot measure would require network companies to
provide app-based drivers with benefits not otherwise guaranteed to independent
contractors but falls short of protections that state law requires for employees.'’>
Proposition 22 would also introduce criminal penalties intended to protect vulnerable
riders.’?’¢ This initiative codifies a new worker classification for app-based driving, and other
industries could follow and adopt this model.

7" No on Prop 22 Fact Sheet, CAL. LABOR FED'N (last visited Oct. 16, 2020), available at
https://calaborfed.org/no-on-prop-22-fag/ (on file with the California Initiative Review).

1072 See LAO Analysis of Measure, supra note 1.

1075 Cal. Proposition 22 § 1, art. 2 (2020).

107+ Complete Bill History of AB 5,

https://leginfo.legislature.ca.gov/faces/billHistoryClient.xhtmI?bill id=201920200AB5, (last visited Sept. 23,
2020).

1075 See LAO Analysis of Measure, supra note 1.

107 Cal. Proposition 22 § 1, art. 5 (2020).
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[.  EXECUTIVE SUMMARY

Proposition 23, the “Protect the Lives of Dialysis Patients Act,” regulates dialysis
clinics in an effort to improve safety standards for chronic dialysis patients. In particular,
Proposition 23 has four major prongs: (1) requires dialysis clinics to have at least one onsite
physician during hours of operation; (2) mandates reporting of dialysis-related infections to
the state health department; (3) orders clinics to seek state approval before ceasing or
reducing operations; and (4) forbids clinics from denying care to patients with government-
backed insurance.

A YES vote on this measure would require dialysis clinics to maintain at least one on-
site physician during operating hours, submit infection reports to the Department of
Public Health, obtain state approval before closing or reducing operations, and
would prohibit discrimination against patients with government-backed insurance.

A NO vote on this measure would allow dialysis clinics to continue to operate under
existing laws, including federal and state health, safety, and reporting laws.

ll.  BACKGROUND
A. What is Dialysis and Who are the Players Involved?

Dialysis treats end-stage kidney failure. For individuals with very low kidney function,
dialysis or a kidney transplant is needed for survival. Dialysis treatment removes blood from
the body via catheter, sends the blood through a specialized filter, then pumps the blood
back into the body as a functioning pair of kidneys would. Treatments take multiple hours
and are done about three times per week either at home, at a hospital, or most commonly
at a chronic dialysis clinic (CDC). The California Department of Public Health (CDPH) is
charged with licensing and inspecting CDCs."” As of May 2018, the 588 chronic dialysis
clinics licensed in California have reported about 80,000 patients each month. The two
largest networks of dialysis clinics are owned and operated by DaVita Inc. and Fresenius
Medical Care, who have a combined market share of about 73% of the CDCs in
California.’®”® Proponents estimate these two providers take in combined annual profits of
$350 million in California and have spent at least $100 million on lobbying efforts in 2018
and 2019.707

1977 Cal. Health & Safety Code § 1225(c).
1078 Cal. Proposition 23 at § 2 (2020).
1079 Id.
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B. Prior Legislation
1. AB 251 (2017)

Assembly Bill 251 was introduced by Assembly Member Rob Bonta in 2017 and
would have required dialysis clinics to submit annual reports to CDPH detailing the ratio of
treatment revenue to direct patient care services, health care quality improvement, federal
and state taxes, and licensing fees.’®? If the ratio of these costs were ever to fall below 85%
of a clinic’s treatment revenue, the state would mandate the clinic to issue reimbursements
to patients.’®’ The bill was rendered inactive in 2017, revived in 2018, and amended in the
Senate where all of the dialysis language was stripped and replaced with an amendment
to the Harbors and Navigation Code that never passed into law.

2. SB 349 (2017)

As the Senate companion to AB 251, Senate Bill 349 was initially focused on ratios of
direct caregiving staff to patients at outpatient dialysis clinics, but the bill was rendered
inactive in 2017.7%? Akin to its Assembly counterpart, it was revived in 2018, and the entirety
of the dialysis language was removed. The bill was amended to focus on protecting
individuals from civil arrests in California courthouses and was ultimately vetoed.

3. Proposition 8: “Fair Pricing for Dialysis Act” (2018)

The “Fair Pricing for Dialysis Act” contained three primary provisions: (1) a cap on
allowable revenue at chronic dialysis clinics and required disbursement of refunds to
patients if that cap was exceeded; (2) submission of annual reports to the California
Department of Public Health (CDPH); and (3) prohibition on discrimination against patients
with government-backed insurance plans.'®®* The CDPH would have been responsible for
promulgating regulations pursuant to the initiative if it had passed.’®

Proposition 8 would have capped allowable revenue for chronic dialysis clinics at
115% of “allowable costs,” which included direct patient care services costs; health care
quality improvement costs; costs of staff wages, training, and benefits; electronic health
information systems; drugs and medical supplies; and facilities costs.'®*> Administrative costs

1080 AB 251, 2017 Leg., 2017-2018 Reg. Sess. (Cal. 2018) (as amended on Sept. 4, 2018, but not enacted)
available at https://leginfo.legislature.ca.gov/faces/bilINavClient.xhtml?bill_id=201720180AB251.

1081 Id.

1082 9B 349, 2017 Leg., 2017-2018 Reg. Sess. (Cal. 2018) (as amended on Oct. 12, 2018, but not enacted)
available at https://leginfo.legislature.ca.gov/faces/bilINavClient.xhtmlI?bill_id=201720180SB349.

1085 CAL. SEC'Y OF STATE, OFFICIAL VOTER INFORMATION GUIDE: CALIFORNIA PRIMARY ELECTION, Tuesday

November 6, 2018, at 48, available at https://vig.cdn.sos.ca.gov/2018/general/pdf/topl.pdf#prop8
[“NOVEMBER 2018 VOTER GUIDE"].

1084 1. at 50.
1085 /. at 51.
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were excluded from “allowable costs.”'%¢ The initiative would have mandated any profits
over the revenue cap be reissued to patients via rebate, although patients who paid
through Medicare or Medi-Cal would not be entitled to any rebates.'®

If a CDC failed to issue rebate payments to patients, the initiative included a penalty
provision requiring a CDC in violation to pay the CDPH a fine and interest amounting up to
a maximum of $100,000.7° The Proposition also provided for a procedure for CDCs to
challenge the 115% cap.’®’ To successfully challenge the cap, a CDC had to show that the
cap violated due process or enacted a regulatory taking requiring just compensation under
the Fifth and Fourteenth Amendments to the U.S. Constitution.’®® Under the requirement that
CDCs report annually to CDPH, the contents of such reports were to include the number of
patients who received treatment, all allowable costs, the amount which the CDC's revenue
exceeded the statutory cap, and the total amount the CDC paid in rebates to patients.”"
Finally, under the language of the initiative, CDCs were prohibited from discriminating
against patients with government-backed insurance plans.'®? This would have ensured that
clinics would be unable to turn away patients with government-backed insurance such as
Medicare, Medi-Cal, or Medicaid."” Proposition 8 failed at the ballot box in 2018, with the
final vote count at 60% opposed compared to 40% in favor.’?

C. Existing Law
1. Maintaining Health and Safety Requirements

Federal regulations, found at 42 C.F.R. 494.20, state that dialysis clinics must
“operate and furnish services in compliance with Federal, State, and local laws and
regulations pertaining to licensure and any other relevant health and safety
requirements.”’®* Under Federal law, “[t]he dialysis facility must provide and monitor a
sanitary environment to minimize the transmission of infectious agents within and between
the unit and any adjacent hospital or other public areas.”™* Section 494.30(a) requires that

1086 1
1987 Anupe Litt & John Ponce, Proposition 8: Fair Pricing for Dialysis Act. 18 Cal. Init. Rev. 9 (2018) available at
https://scholarlycommons.pacific.edu/californic-initiative-review/vol2018/iss1/9.

1088 Cql. Proposition 8 at § 3 (2018).

1089 1

1090 1

1091 4y

1992 /g at § 4.

1095 1

1094 BALLOTPEDIA, California Proposition 8 Limits on Dialysis Clinics' Revenue and Required Refunds Initiative
(2018), (Oct. 2020), available at
https://ballotpedia.org/California_Proposition_8,_Limits_on_Dialysis_Clinics%27_Revenue_and_Required_Refu
nds_lnitiative_(2018).

1095 42 C.F.R. § 494.20 (2008).

1096 42 C.F.R. § 494.30 (2008).
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CDCs demonstrate that they follow standard infection control precautions by implementing,
in part, recommendations by the Center for Disease Control as set forth in its
“Recommendations for Preventing Transmission of Infections Among Chronic Hemodialysis
Patients” publication.’” The publication sets forth requirements for maintaining proper
equipment, supplies, and environmental surface procedures, including sterilization and
proper maintenance of hemodialysis machines.”™® Under California Health and Safety Code
1225(c)(1), California CDCs are required to meet federal certification standards for
licensing.'*”

2. Staffing Requirements

There are no federal or state minimum staffing requirements for CDCs. However, 42
CFR 494.180 requires that CDCs maintain, “[a]n adequate number of qualified
personnel...present whenever patients are undergoing dialysis so that the patient/staff ratio
is appropriate to the level of dialysis care given and meets the needs of patients.”"” The
section does not define “qualified personnel”, but at a minimum, requires members of an
interdisciplinary team; including registered nurses, social workers, and dietitian members; to
meet the patient’s needs.”?" Additionally, the section provides that CDC facilities are under
the control of an identifiable governing body or person with “full legal authority and
responsibility for the governance and operation of the facility.”''? The governing body or
person must appoint a chief executive officer or administer, also termed “medical director”,
who “exercises responsibility for the management of the facility and the provision of all
dialysis services.”""® The medical director is not required to spend a specific amount of time
at the CDC.""%

3. Reporting Requirements
Under Federal law, the California Department of Public Health (DPH) is responsible

for licensing CDCs and conducting federal certification surveys for the Center for Medicare
and Medicaid Services and at intervals as specified by the Secretary.”'®® The DPH conducts

1097 Id.

1098 Recommendations for Preventing Transmission of Infections Among Chronic Hemodialysis Patients, (2001),
Center for Disease Control and Prevention, available at
https://www.cdc.gov/mmwr/preview/mmwrhtml/rr5005a1.htm.

1999 Cal. Health and Safety Code §§ 1251(c)(2) (2018).
1100 42 C.F.R.494.180(b)(2) (2008).

1101 Id.

1102 Id.

1103 Id.

1104 | egislative Analyst's Office, ESTABLISHES STATE REQUIREMENTS FOR KIDNEY DIALYSIS CLINICS. REQUIRES
ON-SITE MEDICAL PROFESSIONAL. INITIATIVE STATUTE, (2020).
1105 42 C.F.R. 494.180(h) (2008).
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inspections of each CDC about once every three years."'* Additionally, the DPH may visit
the dialysis clinic at any time to determine if the facility is in compliance with the federal
and state licensing requirements."? If surveyors find that the facility does not comply with
federal or state certification requirements, the facility is required to issue a statement of
deficiencies and plan of correction to the DPH.""% Additionally, the CDCs must report
specified dialysis-related infection information to the National Healthcare Safety Network at
the federal Centers for Disease Control in order to continue to receive payments from
Medicare."?

4. |Insurance Based Discrimination

According to the Legal Analyst’s Office, government health coverage programs for
dialysis pay lower rates than individual or group insurers and have rates largely
determined by either federal or state regulation.’™® There is currently no state or federal
law that prohibits CDCs from negotiating rates with patients under individual or group
health insurance.

5. Closure or Reduction of Services

There is currently no state or federal law that requires California CDCs or its
governing entity to report to the DPH of any closure or reduction of services, nor are any
California CDCs required to obtain written consent to do so. However, 42 C.F.R. 494.70
requires dialysis facilities to inform patients of their rights, including “the facility's policies for
transfer, routine or involuntary discharge, and discontinuation of services to patients.”!""
Patients are required to be informed of any changes, including reduction of services that
affect their plan of care.”"?

D. Proposed Law

This initiative would: require dialysis clinics to have at least one on-site licensed
physician during hours of operation; mandate reporting of all dialysis related infections to
the CDPH; order clinics to seek approval from the CDPH before closing down or reducing
services; and forbid clinics from denying care to patients based on the payment-source of

Y19 CDPH Licensing & Enforcement, California Hospital Association, available at
https://www.calhospital.org/cdph-licensing-enforcement (last visited October 18, 2020).

107 4y

1108 4y

1199 | egislative Analyst's Office, ESTABLISHES STATE REQUIREMENTS FOR KIDNEY DIALYSIS CLINICS. REQUIRES
ON-SITE MEDICAL PROFESSIONAL. INITIATIVE STATUTE, (2020).

1110 4y

11 42 C.F.R 494.70 (2017).
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their insurance.’" The initiative accomplishes these goals by adding the following sections
to the Health & Safety Code: Sections 1226.7, 1226.8, 1226.9, 1226.10, and 1266.3."""

Section 1226.7 mandates that CDCs maintain quality of care and patient access
without discrimination against patients with government-backed insurance plans.''" This
section also applies to a CDC's governing entity (private, for-profit companies or non-profit
companies that own or operate a CDC)."""

Section 1226.8 requires every CDC to maintain at least one licensed physician on-site
during hours of operation."” A CDC may apply to the CDPH under this section for an
exception on the grounds that there is “a bona fide shortage of qualified physicians [that]
prevents it from satisfying the requirement.”""" If the exception is granted, the CDC can
satisfy the requirement by maintaining at least one nurse practitioner or physician’s
assistant in place of a licensed physician; however, the exception may only last for 12
months.”"" The section further requires quarterly reporting of all dialysis related infections to
both CDPH and the National Healthcare Safety Network."? Failure to submit such a report
carries a maximum penalty of $100,000."?' Finally, definitions for terms used in the section
are set forth (including but not limited to “chronic dialysis clinics” and “licensed
physician”)."?2

Section 1226.9 sets forth an order to CDCs or their governing entities to provide
written notice to—and obtain the written consent of—CDPH before the CDC closes or
substantially reduces or eliminates its services."'” CDPH has discretion to consent or
withhold consent upon specified grounds: (1) effects on the availability and accessibility of
health care services to the affected community, including but not limited to the clinic's
detailed plan for ensuring patients will have uninterrupted access to care; (2) evidence of
good faith efforts by the clinic or governing entity to sell, lease, or otherwise transfer
ownership or operations of the clinic to another entity that would provide chronic dialysis
care; and (3) the financial resources of the clinic and its governing entity.''?*

"3 Cal. Proposition 23 at §§ 3-6 (2020).
114y

15 Cal. Proposition 23 at § 3 (2020).
116 1y

"7 /g at § 4.

118 1y

19 1y

1120 Cal. Proposition 23 at § 4 (2020).
n21 4y

122 4y

23 o at § 5.

124 4y
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Section 1226.10 provides that if a CDC or its governing entity disputes one of CDPH's
decisions, the CDC or its governing entity shall be allowed to request an administrative
hearing on the subject from a qualified administrative law judge pursuant to Health &
Safety Code Section 131071.""% The hearing shall be conducted according to the
administrative adjudication provisions of Chapter 4.5 (commencing with Section 11400 ) and
Chapter 5 (commencing with Section 11500) of Part 1 of Division 3 of Title 2 of the
Government Code, except as specified in that section.'?

Section 1266.3 supplements the initiative with an intent statement, specifying that the
taxpayers of California are not to be financially responsible for the implementation and
enforcement of the measure."?

Section 9 of Proposition 23 provides the terms for enforcement of the measure.
Under Section 9, the CDPH is required to adopt regulations implementing sections 1226.8
and 1226.9 of the measure within one year following the measure’s effective date.”'?® If
CDPH fails to do so in the one year period, emergency regulations consistent with the act
shall be adopted within one year of the measure’s effective date or as soon as practicable,
while final regulations shall be adopted by the time the emergency regulations expire."?

E. Key Distinctions Between Proposition 8 (2018) and Proposition 23 (2020)

The primary distinguishing characteristic between Proposition 8 and Proposition 23 is
the abandonment of the revenue cap and subsequent requirement to reimburse patients.
Proposition 8 would have mandated CDCs to reimburse patients if their annual revenues
exceeded the 115% cap on “allowable costs.” This provision posed significant constitutional
issues that almost certainly would have been challenged in court had Proposition 8 not
failed at the ballot box. Imposition of a revenue cap and a reimbursement requirement
would have required CDCs to forfeit private property in the form of profits they had rightfully
earned, without any compensation from the government in return. Such an action is virtually
certain to be a regulatory taking under the Fifth and Fourteenth Amendments to the United
States Constitution and would have resulted in an ample universe of post-election litigation.
It is no surprise that while the proponents of the propositions have stayed the same, the
revenue cap and reimbursement language have been fully abandoned. The only piece of
Proposition 8 that actually made it into Proposition 23 is the prohibition of discrimination
against patients with government-backed insurance.'’*

1125 Cal. Proposition 23 at § 6 (2020).

126 4y

27 Jo at § 7.

128 Jof at § 9.

129 4y

1130 Compare Cal. Proposition 8 at § 4 (2018), with Cal. Proposition 23 at § 3 (2020).
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Proposition 23 differs from Proposition 8 in that it tightly focuses on one specific
theme—protecting the safety of dialysis patients. Where Proposition 8 was focused primarily
on the revenue cap and reimbursement issue with the prohibition on discrimination as
something of a footnote, Proposition 23 is more holistically constructed around ensuring
patient safety.”' Each provision of Proposition 23 has a direct relationship to the safety of
dialysis patients. Requiring a physician on-site to direct patient services ensures that
patients are receiving safe and quality care. Prohibiting discrimination against patients with
government-backed insurance plans further protects those patients’ safety in providing
continuity of treatment and a backstop against their care being cut off by a clinic. Requiring
each clinic to report cases of dialysis related infections is germane to the safety issue
because reporting promotes health care quality and better sanitation. Finally, the
requirement that CDCs and their governing entities receive consent from the CDPH before
closing down or reducing services promotes the safety of dialysis patients because the
CDPH will be aware of changes to the supply of dialysis treatment and can prevent
shortages that would endanger patients absent such regulation.

[ll.  DRAFTING ISSUES
A. Severability

It is highly unlikely that a severability issue with Proposition 23 would come up; no
section is likely to be invalidated if the measure passes. Additionally, Proposition 23
contains a severability clause, allowing its valid provisions to be severed from any
potentially invalid provisions within the initiative."'*? This clause creates the presumption that
the initiative is severable, but the clause itself is not dispositive.”** Should a court find that
any portion of Proposition 23 is unconstitutional, the court will examine the rest of the
initiative under a three-part test to confirm that it is severable from the invalid portion.”*
The valid provisions of Proposition 23 must be “grammatically, functionally, and volitionally
separable” for a court to sever the valid provisions from any potential unconstitutional
provisions."* First, an initiative is grammatically severable if the invalid portions “can be
removed as a whole without affecting the wording” of the remaining valid parts of the
initiative.”** Next, an initiative is functionally severable if the valid parts that remain are
independent and “complete in itself.”""*” Last, an initiative is volitionally severable if the
court decides that the voters would have adopted the remaining portion of the initiative
without the invalidated portions.'*® Therefore, Proposition 23 is severable if—after any

181 4y
1132 Cal. Proposition 23 at § 12 (2020).

Y133 California Redevelopment Assn. v. Matosantos, 53 Cal.4th 231, 270 (2011).
1134 people’s Advocate, Inc. v. Superior Court, 181 Cal.App.3d 316, 330 (1986).
Y135 California Redevelopment Assn. v. Matosantos, 53 Cal.4th 231, 270 (2011).
38 1d. at 271.
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invalid portions are removed—the valid provisions make sense, operate independently of
the invalid provisions, and the voters would have passed the initiative had the invalid
portion been omitted. If the valid portions of the initiative are not severable, then the whole
initiative is invalid.""**

In terms of grammatical severability, the invalid portions must be grammatically
complete and distinct from the valid portions such that they can be separated by section,
paragraph, clause, phrase, or even single words without affecting the wording of the valid
portions. The substantive provisions of Proposition 23 are all either in separate sections or
in their own paragraphs within sections.”™*® For sections with multiple paragraphs,
presumably one or the other paragraph could be removed and the valid paragraph would
occupy the whole section. Therefore, they are grammatically severable. All other
substantive provisions in the initiative are within their own sections, so each section can be
removed without affecting the wording of the other sections. As a result, none of the
provisions implicate a grammatical severability issue.

The next step is to assess functional severability: whether the invalid provisions, if
removed, would destroy or significantly alter the functionality of the proposition. Subdivision
(b) of Section 1226.8 requires a clinic or its governing entity to report infection-related
information to CDPH each quarter. If an onsite doctor required under subdivision (a) of
Section 1226.8 were to be required to report data to the department, then these provisions
would possibly be functionally inseparable because they would necessarily rely on each
other to function. However, subdivision (b) calls for the clinic or governing entity itself to
submit the data and requires that the “chief executive officer or other principal officer of the
clinic or governing entity” certify that the information given to the department is accurate
and complete. The onsite doctors are not implicated in the data reporting, so the provisions
are likely functionally severable. All other provisions are functionally severable because
they do not directly affect the functionality and outcomes of the other provisions. The
provisions of Proposition 23 are independent and complete in themselves and are thus
functionally severable.

Finally, turning to volitional severability: would the voters still pass the valid
provisions of Proposition 23 even without the (hypothetically) voided sections? Proposition
23's proponents argue that the main components of the initiative are that it would: (1)
require an onsite doctor at all CDCs; (2) require infection reporting; (3) prevent CDCs from
closing or cutting services without permission; and (4) prohibit discrimination in treatment
because a patient has a government-backed insurance plan.'*! Given that the proponents
of Proposition 23 consistently advocate for all provisions of the initiative equally in its
website, fact sheet, and the voter guide,"'*? it is likely that voters would pass the measure

159 people’s Advocate, Inc. v. Superior Court, 181 Cal.App.3d 316, 330 (1986).
140" Cal. Proposition 23 (2020).
141 Yes on 23 - Californians for Kidney Dialysis Patient Protection, Proposition 23, https://yesonprop23.com/.

142 Yes on 23 - Californians for Kidney Dialysis Patient Protection, Proposition 23, https://yesonprop23.com/;
Fact Sheet, Yes on 23, available at https://yesonprop23.com/wp-content/uploads/2020/08/Prop23-fact-sheet-
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even if any invalid sections were removed. Perhaps the order of the list indicates the
importance of each provision to the proponents and voters in support. However, this
argument is unlikely to prevail because there are some provisions not listed in the fact
sheet, website, or voter guide—public facing documents designed to inform or persuade
voters—which indicates that the listed provisions were priorities to both voters and
proponents. Furthermore, the focus is not on whether the voters would have wanted the
whole initiative instead of the valid portion; rather, the focus is on whether the voters would
have wanted the valid portion instead of no change in the law at all. The proponents
presented these four provisions to the voting public as a whole, and voters would likely
want some additional protections instead of no additional protections at all. Therefore,
these four main provisions are likely volitionally severable since the voters would likely pass
the valid provisions even without one or more of the measure’s provisions. Therefore, if a
provision is invalid, it will be severed from the valid provisions and the rest of the initiative
will be constitutional.'*?

B. Vague Language

Section 4 would add a statutory provision, Section 1226.8, to the Health and Safety
Code. Section 1226.8 reads in part, “. . . This physician shall have authority and
responsibility over patient safety and to direct the provision and quality of medical care.”'"*
Where a statutory provision remains silent as to the definition of an ambiguous term or
phrase, the Court will undergo ordinary presumptions and rules of statutory construction.”*
Opponents of Proposition 23 may argue that Section 1226.8 is impermissibly vague because
the phrase laying out the authority of the on-site physician is not defined in the statute or by
reference. The phrase “authority and responsibility” can be used under Webster's Dictionary
definition as “legal power, or a right to command or to act” and “the state of being
accountable or answerable” respectively. Based on these definitions, the provision could be
reasonably interpreted to infer that the physician has the ability to directly influence a
patient’s medical treatment, despite not being the patient’s own doctor, and would be in
some way liable for failing to take proper action. Alternatively, in reference to the ‘Findings
and Purposes’, the provision could be reasonably interpreted to infer that the on-site
physician has the ability to oversee the safety standards of the facility. In which case, the

2_LEGAL.pdf (last visited Sept. 17, 2020) [“Yes on 23 Fact Sheet”]; CAL. SEC'Y OF STATE, OFFICIAL VOTER
INFORMATION GUIDE: CALIFORNIA GENERAL ELECTION, TUESDAY, NOVEMBER 3, 2020, at 60-65, available at
https://vig.cdn.sos.ca.gov/2020/general/pdf/complete-vig.pdf (last visited Sept. 17, 2020) ["November 2020
Voter Guide”].

1143 8 7 of Proposition 23 provides that it's the People’s intent that California taxpayers are not to be
“financially responsible for implementation and enforcement” of the initiative; rather, fees on CDCs are to
cover the costs of the initiative. This presents a volitional severability question of whether or not the People
would tax themselves to cover the costs of the initiative’s protections if the CDC fee provision were invalid.
However, the invalidity of § 7 is unlikely—imposing fees on regulated entities to cover costs is routine and
unlikely to be unconstitutional. The likelihood of a constitutional challenge to this section is slim, so this
volitional severability question is irrelevant.

144 Cal. Proposition 23 at § 4 (2020).

Y145 Californians for Disability Rights v. Mervyn's LLC, 39 Cal.4th 223 (2006).
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on-site physician would serve in the same capacity as the facility’s “medical director”. If
Proposition 23 was to be challenged, the Court would most likely be unwilling to invalidate
an initiative measure for vagueness if a reasonably permissible interpretation of the
measure exists. While the opposition may nonetheless challenge Proposition 23 for being
impermissibly vague, the claim would most likely not succeed.

IV. CONSTITUTIONAL ISSUES
A. California Constitution Article Il Section XII

Under Section XllI of the California Constitution, statutes or initiatives may not name
individuals or private corporations and identify them as performing any function or having a
power or duty."* With respect to Proposition 23, the issue is whether the text of the
Proposition—or its campaign materials—specifically name DaVita, Inc. or Fresenius Medical
Care and whether the initiative confers a power onto them. If the initiative is found to assign
either of the corporations a power, the entire initiative would be rendered invalid. Such a
challenge to the initiative could be made before or after the election, because the
constitutional language, “may be submitted to the electors or have any effect””* implies
that the initiative could theoretically be taken off the ballot or fully invalidated post-election.

However, the text of the initiative does not mention either corporation by name; the
initiative merely states in findings that “two multinational, for-profit corporations operate or
manage nearly three quarters of dialysis clinics in California and treat more than 75
percent of dialysis patients in the state.”'*® This reference is nearly identical to a similar
reference found in Proposition 8 (2018), which was not individually challenged pre-
election.”* Although campaign materials for Proposition 23 reference the two corporations
by name, such references are likely to be unavailing in the absence of a specific mention in
the text of the initiative itself if a constitutional challenge to the initiative arises.'™®
Furthermore, the initiative would have to confer a power onto the corporations for it to be
invalid; proponents merely state in campaign materials the market share of each
corporation with respect to dialysis treatment centers, thus Proposition 23 does not do
so."™" Thus, there are no constitutional issues likely to arise with respect to Proposition 23.

1146 Cal. Const. art I, §12.
1147 Id.
1148 Cal. Proposition 23 at § 2 (2020).

1149 CAL. SEC'Y OF STATE, OFFICIAL VOTER INFORMATION GUIDE: CALIFORNIA PRIMARY ELECTION, Tuesday
November 6, 2018, at 76, available at https://vig.cdn.sos.ca.gov/2018/general/pdf/topl.pdf#prop8
[“NOVEMBER 2018 VOTER GUIDE"]

"0 Hernandez v. Town of Apple Valley, 7 Cal. App. 5th 194, 196 (4th Dist. 2017).
51 /d. at 213.
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V. PUBLIC POLICY CONSIDERATIONS
A. Supporting Arguments

Proponents of Proposition 23 argue that patient care in CDCs is “in crisis,” and
causing higher health insurance costs for all Californians.'* Proponents point to reports of
sanitation issues in dialysis clinics—such as bloodstains, cockroaches, which expose patients
to infectious diseases like hepatitis and tuberculosis—that risk patients’ lives."™** Furthermore,
because dialysis treatment involves direct access to the bloodstream, inadequate sanitation
would exacerbate the existing risk of dangerous infections prevalent in dialysis
treatment.'* On top of this, proponents note that the initiative’s requirement that a licensed
physician be onsite during operating hours to oversee quality of care and safety protocols
would increase patient safety.'”* Proponents argue that the lack of doctors—and in some
situations a lack of technicians and nurses to keep up with the number of patients—presents
a dangerous situation for patients.”*® Additionally, proponents claim the data reporting
requirements and CDPH oversight ensures patient safety.

Another key point for proponents is that roughly 80,000 Californians rely on dialysis,
yet only two multi-billion dollar companies—Fresenius and DaVita—control 73% of the market
and effectively monopolize the industry, while these patients have no safeguards against
corner-cutting or profiteering.'* The average profit margin for these two companies is
15.8% and 16% respectively, which is approximately é times more than the average profit
margin for American hospitals.'*® Relatedly, proponents are concerned that patients with
private insurance are charged an average of $150,000 for a year of dialysis treatment,
which is about a 350% markup from the actual cost of providing care.”*” The proponents
consider this a substantial overcharge and note that the cost is shifted onto all Californians

1152 Kidney Patients Deserve Better, Proposition 23 - About,
https://www.kidneypatientsdeservebetter.com/about/ (last visited October 18, 2020).

1153 Kidney Patients Deserve Better, Proposition 23 - About,
https://www.kidneypatientsdeservebetter.com/about/ (last visited October 18, 2020); Yes on 23 Fact Sheet;
November 2020 Voter Guide at é4.

1154 Cal. Proposition 23 at § 2A(6) (2020).

1155 Cal. Proposition 23 at § 2A(5) (2020).

%6 Yes on 23 - Californians for Kidney Dialysis Patient Protection, Proposition 23, https://yesonprop23.com/
(last visited October 18, 2020); Yes on 23 Fact Sheet.

57 Yes on 23 - Californians for Kidney Dialysis Patient Protection, Proposition 23,
https://yesonprop23.com/https://yesonprop23.com/ (last visited October 18, 2020); Kidney Patients Deserve
Better, Proposition 23 - About, https://www.kidneypatientsdeservebetter.com/about/(last visited October 18,
2020); The Times Editorial Board, £ndorsement: No on Prop 23. It Would Raise Costs and Not Improve Kidney
Patients’ Care,

L.A. TIMES (Sept. 9, 2020), https://www.latimes.com/opinion/story/2020-09-09/proposition-23-dialysis-vote-no;
November 2020 Voter Guide at 40.

11%8 Kidney Patients Deserve Better, Proposition 23 - About,
https://www.kidneypatientsdeservebetter.com/about/ (last visited October 18, 2020).
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because insurance companies have to pass the costs to all policyholders, which increases
premiums.'™ Blue Shield of California reports that it takes 3,800 enrollees to offset the costs
of one dialysis patient.®’ Additionally, government programs sometimes pay for treatment,
and so it indirectly harms taxpayers too."*?

Another provision of the initiative ensures that clinics cannot discriminate against
patients with government-backed insurance plans.’'®* Proponents want to ensure that the
quality of—and access to—care is the same regardless of who is paying for the treatment.”'¢*
They argue for preventing CDCs and governing entities from engaging in profiteering and
corner-cutting that could result in deaths.''¢®> After all, dialysis involves complicated four-hour
sessions of blood removal, filtration, and reinjection, and if the patient is denied service
and misses treatment or a misstep happens, they may die or suffer from complications.'®
Proponents are also concerned about discrimination between people based on whether
the government is paying for the treatment because CDCs cannot charge government
programs like Medicare—and to some degree Medi-Cal—higher rates because of federal
IGW.1167

Finally, proponents argue that the costs that Proposition 23 imposes are not as
drastic as they may seem at first glance nor will they inevitably lead to widespread closures
of CDCs. Proponents claim widespread closures will not occur because the initiative
provides CDCs with the opportunity to receive an exemption to the onsite doctor
requirement. Proposition 23 also prevents sudden closures or cuts in services by requiring
the consent of the CDPH for CDCs to close or cut services.''é

1160 Kidney Patients Deserve Better, Proposition 23 - About,
https://www.kidneypatientsdeservebetter.com/about/ (last visited October 18, 2020); LEGISLATIVE ANALYST'S
OFFICE, Proposition 23, Establishes State Requirements for Kidney Dialysis Clinics. Requires On-site Medlical
Professional. Initiative Statute., (2020) available at https://lao.ca.gov/ballot/2020/Prop23-110320.pdf.

1161 Kidney Patients Deserve Better, Proposition 23 - About,
https://www.kidneypatientsdeservebetter.com/about/ (last visited October 18, 2020).

1162 L EGISLATIVE ANALYST'S OFFICE, Proposition 23, Establishes State Requirements for Kidney Dialysis Clinics.
Requires On-site Medlical Professional. Initiative Statute., (2020) available at
https://lao.ca.gov/ballot/2020/Prop23-110320.pdf.

1163 Cal. Proposition 23 at § 3 (2020).

1164 Yes on 23 - Californians for Kidney Dialysis Patient Protection, Proposition 23, https://yesonprop23.com/
(last visited October 18, 2020); Yes on 23 Fact Sheet.

115 Yes on 23 - Californians for Kidney Dialysis Patient Protection, Proposition 23,
https://yesonprop23.com/(last visited October 18, 2020); Yes on 23 Fact Sheet; The Times Editorial Board,
Endorsement: No on Prop 23. It Would Raise Costs and Not Improve Kidney Patients” Care, L.A. TIMES (Sept. 9,
2020), https://www.latimes.com/opinion/story/2020-09-09/proposition-23-dialysis-vote-no.

1166 Yes on 23 Fact Sheet; The Times Editorial Board, Endorsement: No on Prop 23. It Would Raise Costs and
Not Improve Kidney Patients’ Care, L.A. TIMES (Sept. 9, 2020), https://www.latimes.com/opinion/story/2020-09-
09/proposition-23-dialysis-vote-no.

1167 LEGISLATIVE ANALYST'S OFFICE, Proposition 23, Establishes State Requirements for Kidney Dialysis Clinics.
Requires On-site Medlical Professional. Initiative Statute., (2020) available at
https://lao.ca.gov/ballot/2020/Prop23-110320.pdf.

1168 Cal. Proposition 23 at § 5(b) (2020).
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B. Opposing Arguments

Opponents to Proposition 23 flip the supporting arguments on their head: the main
argument is that the initiative would put the lives of the 80,000 dialysis patients in California
at risk and hurt all Californians by exacerbating the doctor shortage and increasing health
care costs by “hundreds of millions annually.”"'¢” While that figure is likely an exaggeration,
there would still be costs incurred to the state in the low millions of dollars."’® Opponents
claim the law will make dialysis treatment costs increase by $320 million every year by
requiring a doctor to be available at all times, even if the doctor is not involved directly in
patient care or lacks specialty training in kidney care or dialysis treatment.”’" As a result,
opponents claim that this would make nearly half of the state’s nearly 600 CDCs financially
unsustainable, resulting in closures or cuts in services that would jeopardize access to the
dialysis care patients need to survive."'’? Missing just one treatment session increases the
chance of death by 30%."""* Still, the initiative clarifies that CDCs need the consent of the
CDPH before closing, so widespread closures are unlikely."”* The necessity for the doctor—
especially in light of the fact that the doctor need not be a specialist—is questionable
because CDCs already require a physician to oversee all of a patient’s care and a kidney
specialist to check in weekly while the patient is treated.””

Opponents also note that the initiative would exacerbate the state’s doctor shortage
and cause more emergency room crowding.'’¢ The argument reasons that taking doctors
away from caring for non-dialysis patients and placing them in dialysis clinics where they
will serve an administrative role instead of directly providing care would make the

%% No on Prop 23 - Stop Dangerous and Costly Dialysis Proposition, Get the Facts, https://noprop23.com/
(last visited October 18, 2020).

70 LEGISLATIVE ANALYST'S OFFICE, Proposition 23, Establishes State Requirements for Kidney Dialysis Clinics.
Requires On-site Medlical Professional. Initiative Statute., (2020) available at
https://lao.ca.gov/ballot/2020/Prop23-110320.pdf.

"1 No on Prop 23 - Stop Dangerous and Costly Dialysis Proposition, Get the Facts, https://noprop23.com;.
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nrs g

174 Cal. Proposition 23 at § 5(b) (2020); LEGISLATIVE ANALYST'S OFFICE, Proposition 23, Establishes State
Requirements for Kidney Dialysis Clinics. Requires On-site Medical Professional. Initiative Statute., (2020)
available at https://lao.ca.gov/ballot/2020/Prop23-110320.pdf.

75 The Times Editorial Board, £ndorsement: No on Prop 23. It Would Raise Costs and Not Improve Kidney
Patients’ Care, L.A. TIMES (Sept. 9, 2020), https://www.latimes.com/opinion/story/2020-09-09/proposition-23-
dialysis-vote-no.

76 No on Prop 23 - Stop Dangerous and Costly Dialysis Proposition, Get the Facts, https://noprop23.com/
(last visited October 18, 2020); see e.g., Elizabeth Aguilera, Paging More Doctors: California’s Worsening
Physician Shortage, CALMATTERS, https://calmatters.org/projects/californias-worsening-physician-shortage-
doctors/ (Aug. 16, 2019; updated on Feb. 13, 2020) (highlighting California’s severe doctor shortage that is
getting worse).

149



physician shortage worse and cause people to have to wait longer to see their doctors.”"’”’
And, as a result of many dialysis clinics shutting down, opponents note that dialysis patients
will get ill without regular treatments and end up in the emergency room.""’® While the
scenario where many CDCs close is unlikely,'"”? and it is not inevitable that patients would
entirely forgo treatment, it is worth noting that if even a fraction of vulnerable patients have
to go to emergency rooms there will be overcrowding, limiting the ability of doctors and
nurses to attend to other patients.”’®® Opponents claim that a global pandemic is probably
the worst time to risk increasing a doctor shortage.'"®’

Opponents argue that the initiative would increase health care costs for taxpayers
and consumers because increased dialysis treatment costs will result in higher rates for
private insurers and Medi-Cal, which insurers and the government will shift onto consumers
and taxpayers.'® According to the opponents, higher insurance premiums and higher taxes
for government health care programs are all but guaranteed if the initiative passes.'®® The
opponents contend that the current economy is in crisis in the wake of a global pandemic,
so a dramatic increase in health care costs would burden Californians even more.""®*

Additionally, opponents question the necessity for new regulations because CDCs
are already strictly regulated by federal and state law."® Furthermore, the federal Centers
for Medicare & Medicaid Services report that California dialysis clinics outperform other
states in clinical quality, patient satisfaction, and patient deaths—directly rebutting
proponents’ claims of bugs, bloodstains, and risk of death.’'® In 2018, the average
California CDC had about 11 patients die, which is below the national average.’®’

"7 No on Prop 23 - Stop Dangerous and Costly Dialysis Proposition, Get the Facts, https://noprop23.com/
(last visited October 18, 2020).

1178 Id.

"9 EGISLATIVE ANALYST'S OFFICE, Proposition 23, Establishes State Requirements for Kidney Dialysis Clinics.
Requires On-site Medlical Professional. Initiative Statute., (2020) available at
https://lao.ca.gov/ballot/2020/Prop23-110320.pdf.

180 No on Prop 23 - Stop Dangerous and Costly Dialysis Proposition, Get the Facts, https://noprop23.com/
(last visited October 18, 2020).

1181 Id.

82 No on Prop 23 - Stop Dangerous and Costly Dialysis Proposition, Get the Facts, https://noprop23.com/
(last visited October 18, 2020).

1183 Id.

1184 Id.

1185 Id.

1186 Compare No on Prop 23 - Stop Dangerous and Costly Dialysis Proposition, Get the Facts,
https://noprop23.com/ (presenting evidence that California CDCs outperform other states) with Yes on 23 Fact
Sheet (claiming that some patients have reported about sanitation issues in dialysis clinics); The Times
Editorial Board, Endorsement: No on Prop 23. It Would Raise Costs and Not Improve Kidney Patients’ Care,
L.A. TIMES (Sept. 9, 2020), https://www.latimes.com/opinion/story/2020-09-09/proposition-23-dialysis-vote-no.
187 The Times Editorial Board, £ndorsement: No on Prop 23. It Would Raise Costs and Not Improve Kidney

Patients’ Care, L.A. TIMES (Sept. 9, 2020), https://www.latimes.com/opinion/story/2020-09-09/proposition-23-
dialysis-vote-no.
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Opponents are quick to point out that the supporters have not offered any sort of evidence
to substantiate their claims that the initiative will actually improve patient care.’®

Finally, opponents claim that the initiative is “a special interest abuse that uses
patients as pawns.”'"® The opponents note that the Service Employees International Union-
United Healthcare Workers West (SEIU-UHW) spent $20 million in 2018 to present a similar
dialysis ballot measure (Proposition 8) and voters rejected it."""° Now, opponents argue,
SEIU-UHW is trying again and is putting patients' lives at risk for their “political game.”"""
Politico has reported that the initiative is “a tactic by the union to gain leverage in ongoing
labor disputes,” while the Los Angeles Times Editorial Board has noted that “not
coincidentally, the SEIU-UHW has been trying in vain to organize [DaVita and Fresenius’s]
clinics in California, a campaign the union has tried to advance through a series of ballot
measures and legislative proposals.”’'?? Opponents argue that the initiative process should
not be “hijacked” for SEIU-UHW'S political gain at the expense of patients’ lives or the
money of taxpayers and consumers."'??

VI.  CAMPAIGN FINANCE

Yes on 23 is the primary PAC registered to support Proposition 23. The committee
has raised $6,214,206.09 and spent $6,205,824.53 as of September 19, 2020.

Stop the Dangerous & Costly Dialysis Proposition is the PAC registered against Prop
23. The committee has raised $93,059,082.15 and spent $85,733,250.22 also as of
September 19, 2020.

1188 The Times Editorial Board, £ndorsement: No on Prop 23. It Would Raise Costs and Not Improve Kidney
Patients’ Care, L.A. TIMES (Sept. 9, 2020), https://www.latimes.com/opinion/story/2020-09-09/proposition-23-
dialysis-vote-no.

8 No on Prop 23 - Stop Dangerous and Costly Dialysis Proposition, Get the Facts, https://noprop23.com/
(last visited October 18, 2020).

190 No on Prop 23 - Stop Dangerous and Costly Dialysis Proposition, Get the Facts, https://noprop23.com/;
The Times Editorial Board, £ndorsement: No on Prop 23. It Would Raise Costs and Not Improve Kidney
Patients’ Care, L.A. TIMES (Sept. 9, 2020), https://www.latimes.com/opinion/story/2020-09-09/proposition-23-
dialysis-vote-no; Prop 8 Fails: California Voters Reject Measure to Limit Dialysis Profits, ABC 7 NEWS (Nov. 7,
2018), https://abc7news.com/election-results-prop-8-californai-bay-area/4634675/.

91 No on Prop 23 - Stop Dangerous and Costly Dialysis Proposition, Get the Facts, https://noprop23.com/
(last visited October 18, 2020).

192 Alex Nieves et al., California Ballot Tracker, POLITICO (July 23, 2020, 2:00 A.M. PDT; updated on Sept. 14,
2020, 2:14 P.M. PDT), https://www.politico.com/interactives/2020/california-november-ballot/#section-9; The
Times Editorial Board, £ndorsement: No on Prop 23. It Would Raise Costs and Not Improve Kidney Patients’
Care, L.A. TIMES (Sept. 9, 2020), https://www.latimes.com/opinion/story/2020-09-09/proposition-23-dialysis-vote-
no.

195 The Times Editorial Board, £ndorsement: No on Prop 23. It Would Raise Costs and Not Improve Kidney
Patients’ Care, L.A. TIMES (Sept. 9, 2020), https://www.latimes.com/opinion/story/2020-09-09/proposition-23-
dialysis-vote-no; No on Prop 23 - Stop Dangerous and Costly Dialysis Proposition, Get the Facts,
https://noprop23.com/ (last visited October 18, 2020).
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VII.  FISCAL CONSIDERATIONS
A. Where Payment for Dialysis Comes From

To assess the fiscal impacts of this initiative, it is important to first understand where
the money that pays for dialysis treatment comes from. The total annual revenue of CDCs is
in excess of $3 billion, which is derived from three main sources."”*

The first source is Medicare, a federal program that provides health coverage to
people at or over the age of 65 and people with certain disabilities.”’” Under federal law,
special rules apply to people with kidney failure, so that they are eligible for Medicare
coverage regardless of age or disability status.”’”® Medicare is the source of coverage for
most dialysis patients in California. As a result, Medicare is the largest source of payment
for dialysis treatment in the state.'”’

The next source is Medi-Cal, a federal-state joint program under Medicaid that
provides health coverage to low-income people.”? Unlike Medicare, the state and federal
governments both share the costs of Medi-Cal.'”” Some dialysis patients are able to qualify
for both Medicare and Medi-Cal coverage, in which case Medicare covers most of the
payment for treatment while Medi-Cal covers the remaining amount.'® However, if a
patient is only eligible for Medi-Cal, then the Medi-Cal program is responsible for the entire
payment on its own.'?’

The final source is group and individual health insurance.'?? Some people have
group health insurance provided through an employer or another organization.' Other
people have individual health insurance.'” When a person with insurance develops kidney
failure that requires dialysis treatment, that person is usually able to transition to Medicare
coverage.'™ However, federal law requires that a group insurer remain the primary payer

1194 LEGISLATIVE ANALYST'S OFFICE, Proposition 23, Establishes State Requirements for Kidney Dialysis Clinics.

Requires On-site Medlical Professional. Initiative Statute., (2020) available at
https://lao.ca.gov/ballot/2020/Prop23-110320.pdf.

1195 Id.
1196 Id.
1197 Id.
1198 Id.
1199 Id.

1200 | EGISLATIVE ANALYST'S OFFICE, Proposition 23, Establishes State Requirements for Kidney Dialysis Clinics.

Requires On-site Medlical Professional. Initiative Statute., (2020) available at
https://lao.ca.gov/ballot/2020/Prop23-110320.pdf.
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for dialysis treatment during that transition period, which lasts up to 30 months.'?%
Additionally, the state government, the two public university systems, and many local
governments in the state provide group health coverage for current employees, retired
employees, and their families.”®” Usually, group and individual health insurers pay higher
rates for dialysis treatment than government funded programs.’ Medicare and Medi-Cal
pay at rates comparable to the average cost for CDCs to provide dialysis treatment, mostly
due to regulations.’?®” Conversely, group and individual health insurers must negotiate rates
with CDCs and governing entities.’?'® Ultimately, the rate depends on the number of people
the insurer covers and how many people the CDC treats.”?'" As a result, group and
individual health insurers pay much more to cover treatment than the government.'?'2

B. Proposition 23 Would Increase CDC Costs that Influence State and Local Costs

Proposition 23 would increase the CDC costs predominantly because of the
requirement that a doctor be present onsite during all hours of treatment.’?'* The onsite
doctor requirement will increase CDC costs by several hundred thousand dollars each year
at each site.”?" The other provisions will not substantially increase CDC costs as they are
only data recording or reporting requirements.'*"

A given CDC will react to the increased costs differently depending on its—or its
governing entity’s—financial situation; however, most CDCs are likely to shift the increased
costs of having an onsite doctor onto the payer.'”"¢ Especially since most CDCs operate
under a governing entity that owns or operates multiple CDCs, it is likely that governing
entities will spread the costs to payers in multiple locations.’?" Governing entities may react
to these increased costs by negotiating higher rates from entities that pay for dialysis

1208 | EGISLATIVE ANALYST'S OFFICE, Proposition 23, Establishes State Requirements for Kidney Dialysis Clinics.
Requires On-site Medlical Professional. Initiative Statute., (2020) available at
https://lao.ca.gov/ballot/2020/Prop23-110320.pdf.
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1212 | EGISLATIVE ANALYST'S OFFICE, Proposition 23, Establishes State Requirements for Kidney Dialysis Clinics.
Requires On-site Medlical Professional. Initiative Statute., (2020) available at
https://lao.ca.gov/ballot/2020/Prop23-110320.pdf.
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treatment.”’® Negotiating a higher rate for each patient with private group or individual
insurance (and potentially Medi-Cal covered patients) could help cover the costs that the
onsite doctor requirement brings to all CDCs."?"” Another option for governing entities is to
continue operating as is but with reduced profits.?”® Some governing entities—particularly
larger for-profit corporations with more clinics—will be able to do this despite the higher
costs because they will have more resources to commit to the onsite doctor costs.'?" As a
result, these entities will operate with lower profits but would not have to close CDCs.'?2
Other governing entities—particularly smaller non-profit corporations with fewer clinics—are
unlikely to be so lucky; these entities may end up closing due to the financial
unsustainability that the increased costs cause.’* Of course, CDC closures are subject to
the consent of the CDPH under the provisions of this initiative, but if a smaller governing
entity is unable to operate its CDC(s), it is likely CDPH will agree to the closure.'?

Each of these scenarios has a direct impact on the state’s finances. In particular, the
initiative will have increased state and local government costs in the low tens of millions of
dollars each year, in the form of state Medi-Cal costs, as well as state and local employee
and retiree health insurance costs.”” Both the Medi-Cal and group health insurance costs
are likely to increase because governing entities will likely negotiate higher rates and some
CDCs may close which means that dialysis patients may receive treatments in more costly
settings like hospitals.'?¢ As a result, Medi-Cal and private insurers (including employee or
retiree group health insurance) will have to pay more than they currently are, which costs
the state more money.'??’ Still, the most likely scenario is that CDCs and governing entities
would negotiate higher rates with some payers—particularly those with group or individual
health insurance—to cover some of the costs of the initiative and then continue to operate
with lower profit margins with few CDC closures.'?”® These costs to the Medi-Cal program
and state and local government employee and retiree health insurance represent only a
minor increase in total spending at both the state and local level.’?”? In fact, the low tens of
millions of dollars estimate represents less than 1% of state General Fund spending—the

1218 | EGISLATIVE ANALYST'S OFFICE, Proposition 23, Establishes State Requirements for Kidney Dialysis Clinics.
Requires On-site Medlical Professional. Initiative Statute., (2020) available at
https://lao.ca.gov/ballot/2020/Prop23-110320.pdf.
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costs are between .01%-.03% of the General Fund.'?? In the unlikely event that many CDCs
close, state and local governments will likely sustain additional short-term costs from higher
rates and treatment in more costly settings.'”®' These short-term costs have the potential to
be substantial, but any estimate would be highly speculative since the costs in such an
unlikely event are so uncertain.'?*?

C. Proposition 23 Would Increase Costs for the Department of Public Health

In addition to the costs being shifted onto health insurers, which cost the state and
local governments more money, the initiative also has increased costs for CDPH.'*** These
costs are purely administrative and stem from the new regulatory responsibilities that the
initiative delegates to CDPH."”* The new responsibilities that create costs include
processing onsite doctor exemptions, developing an infection-related reporting process,
processing infection-related reports, issuing penalties for failure to report infection-related
information, providing consent to CDC closures and service reductions, and otherwise
implementing and enforcing laws related to CDCs."”* To cover these costs, the initiative
requires CDPH to increase the annual CDC licensing fee.'?*¢ Estimates indicate that the
annual costs to CDPH that stem from these regulatory responsibilities would not exceed the
low millions of dollars annually.'*’

VIll.  CONCLUSION

Proposition 23 would require chronic dialysis clinics to retain a licensed physician on-
site during operating hours; submit reports to CDPH on any dialysis-related infections
arising from treatment; order clinics to seek state approval before ceasing or scaling back
operations; and forbid clinics from denying care to patients with government-backed
insurance plans. There is currently no legal challenge to Proposition 23, but even if there
were a future challenge, it is likely to pass constitutional muster. Even if any of the
provisions of the measure are invalid, the provisions of Proposition 23 are fully severable.
As a result, the initiative will likely be valid despite any potential invalid provision.
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Executive Summary

A YES vote on this measure expands California’s privacy protections to better
safeguard children and Californians’ sensitive information. Proposition 24 would expand
consumer protections—beyond the collection and sale of personal information—to include
the sharing of personal information. The proposition would also make it easier for
consumers to opt out of data collection, sharing, and sale by allowing them to
communicate their privacy preferences through a “Do Not Track” signal in their internet
browsers. This proposition would reduce the impact of California’s privacy laws on small
businesses by increasing the threshold for impacted businesses from one that buys, collects,
sells, or shares 50,000 consumers’ information to 100,000. Last, Proposition 24 authorizes $5
million for the current fiscal year and $10 million annually thereafter to create a regulatory
agency that would enforce California’s privacy laws.

A NO vote on this measure would result in no changes to California’s consumer
privacy protections. The law would not change; it would still require businesses to respond
to consumer privacy requests and take reasonable steps to protect the information they
collect. California’s Department of Justice (“DOJ”) would maintain responsibility for
developing and enforcing consumer privacy regulations. The DOJ would still spend its
budgeted $4.739 million on regulating and enforcing California’s privacy laws. Interest
groups would still be able to lobby the Legislature to change privacy laws without voter
approval and without an assurance that the changes were in furtherance of consumer
protection.

Il. The Law
A Background

There are no provisions in the United States Constitution that expressly guarantee or
protect a right to privacy.'”® Since the United States Constitution does not explicitly
delegate to or give the federal government the right to regulate privacy, the Tenth
Amendment permits states to create privacy laws.'?’ However, the federal government has
not been totally silent on the issue of privacy. In 1961, the Supreme Court declared that the
right to privacy is “no less important than any other right” and is “basic to a free
society.”1240

1. Federal Law

While the federal government has left privacy largely to the states, it has created
privacy laws on several occasions. Congress enacted the Fair Credit Reporting Act in 1970,
which focused on protecting consumer privacy with respect to credit reporting agencies.’*’

1258 See generally U.S. CONST. (containing no provisions that discuss privacy).
1259 U.S. ConsT. amend. X.

1290 Mapp v. Ohio, 367 U.S. 643, 656 (1961).

124115 U.S.C. § 1681 (2020).
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Next, Congress enacted the Privacy Act of 1974, but that law has a limited scope; it only
applies to government records.'?*? Congress enacted the Children’s Online Privacy
Protection Act (“COPPA") in 1998, which protects children under the age of thirteen from
sharing their personal information without parental consent.’** Most recently, Congress
enacted the Gramm-Leach-Bliley Act in 1999 to codify consumer privacy rules for financial
institutions.'2*4

Today, the Federal Trade Commission (“FTC") is the federal agency that regulates
consumer privacy. As part of its work, “the FTC conducts case studies, holds workshops, and
issues reports” to inform people about consumer privacy and data security issues; however,
there are no laws protecting consumer information otherwise.'?** The FTC employs forty
people who work specifically on consumer privacy.'**¢ The federal government'’s lack of
consumer privacy laws, taken in conjunction with the Tenth Amendment, is why states may
regulate privacy.'’

2. Europe’s General Data Protection Regulation

The European Union (“EU”) is the global leader in consumer privacy protection. In
2014, its highest court issued a monumental judgment against the technology industry when
it ruled an individual may request that a business remove his or her information from the
Internet.”®® This decision established that people have a fundamental right to their privacy
and personal information.

Following that decision, the EU adopted the General Data Protection Regulation
(“GDPR")."?*? This regulation gives every EU citizen complete control over his or her personal
information and imposes restrictions on what a business may do with that information.'?*°
Most notably, the GDPR protects personal data, holds businesses accountable for how they
collect and maintain personal data, and requires a business to receive consent before it

1242 5 U.S.C. § 552(a) (2020).

1245 15 U.S.C. § 6501 (2020).

124415 U.S.C. § 6801 (2020).

1245 FTC Policy Work, FeD. TRADE COMM'N, https://www.ftc.gov/news-events/media-resources/protecting-
consumer-privacy-security/ftc-policy-work (last visited Sept. 5, 2020).

124 Comypare FED. TRADE COMM'N, FISCAL YEAR 2021 CONGRESSIONAL BUDGET JUSTIFICATION, 121
https://www.ftc.gov/system/files/documents/reports/fy-2021-congressional-budget-

justification/fy 2021 cbj final.pdf (last visited Sept. 5, 2020) (noting that the FTC employs 61 employees in
Privacy and Identity Protection), with Telephone Interview with Alastair Mactaggart, Chair, Californians for
Consumer Privacy (Sept. 1, 2020) [Mactaggart Interview] (notes on file with the California Initiative Review)
(stating that only 40 FTC employees work specifically on consumer privacy).

1247 See U.S. CONsT. amend. X (reserving powers that the Constitution does not delegate to the states).

1248 Court of Justice of the European Union, Judgment in Case C-131/12, Google Spain SL, Google Inc. v.
Agencia Espafiola de Proteccién de Datos, Mario Costeja Gonzdlez, (2014),
https://curia.europa.eu/jcms/upload/docs/application/pdf/2014-05/cp140070en.pdf.

1249 Regulation 2016/679, of the European Parliament and of the Council of 27 April 2016 on the Protection of
Natural Persons with Regard to the Processing of Personal Data and on the Free Movement of Such Data and
Repealing Directive 95/46/EC (General Data Protection Regulation), 2016 O.J. (L 119/1) 1.

1250 Jd. at 32.
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can collect personal data.'”' The GDPR created a blueprint for nations and states to follow
when enacting consumer privacy protection laws.

3. California’s Current Consumer Privacy Laws
a. Overview

Most of California’s current consumer privacy laws come from the California
Consumer Protection Act of 2018 (“CCPA”). While the CCPA is not as strict as the GDPR, it
still provides some protections for California consumers. See Figure 1 below for a
comparison of the GDPR, the CCPA, and Proposition 24.%2

Figure 1: A Comparison of the GDPR, the CCPA, and Proposition 24'%3

Protection GDPR CCPA Prop. 24

Right to know what information a business has
collected about you

Right to say no to the sale of your information

Right to delete your information

Requires businesses to keep your information safe

Right to access your information in a portable format

Special protection for minors

Requires an easy “Do Not Sell My Information”
button for consumers

Provides ability to browse with no pop-ups or sale of
your information

Penalties if your email and password are stolen due
to negligence

100 KKKKKIL
@ 0 | S |KIKKKKIL
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21 [d. at 36.

22 How Prop 24 Gets California On Par with Europe’s Broad Privacy Rights, CALIFORNIANS FOR CONSUMER
PrRIVACY (Aug. 17, 2020), https://www.caprivacy.org/how-prop-24-gets-california-on-par-with-europes-broad-
privacy-rights/.

1253 |n this table, green check marks communicate the types of protections each body of law offers. The GDPR
has the strictest applicability of all three laws because it applies to any company or entity that processes
personal information as part of its activities in the EU. The CCPA is less strict than the GDPR because it applies
only to businesses that collect or sell 50,000 or more consumers’ information. Proposition 24 relaxes the law
further away from the GDPR's rigorous standard by applying only to businesses that collect, sell, or share
100,000 or more consumers’ information. However, that standard is stricter than the CCPA because it includes
the “or share” language.

CaL. Civ. CopE § 1798.140(d)(1)(B) (West 2020). Regulation 2016/679, of the European Parliament and of the
Council of 27 April 2016 on the Protection of Natural Persons with Regard to the Processing of Personal Data
and on the Free Movement of Such Data and Repealing Directive 95/46/EC (General Data Protection
Regulation), 2016 O.J. (L 119/1) 32. Cal. Proposition 24 (2020) (amending CAL. Civ. CODE § 1798.140(d)(1)(B)).

159



Protection

GDPR

CCPA

Prop. 24

Right to restrict a business’s use of your sensitive
personal information

Right to correct your data

Right to prevent companies from storing your
information longer than necessary

Right to prevent companies from collecting more
information than necessary

Right to opt out of advertisers using your precise
geolocation (within 1/3 of a mile)

Ability to override your privacy protections if you
face the threat of injury or death

Provides transparency around “profiling” (e.g., racial
profiling) and “automated decision making”

Establishes an agency dedicated to protecting
consumers and their personal information

Restricts onward transfer to protect consumer
information

Requires high-risk data processors to perform
regular cybersecurity audits

Requires high-risk data processors to perform
regular risk assessments

Appoints a Chief Auditor with the power to audit
business data practices

SIS ICICKS

Protects California’s privacy laws from being
weakened in the Legislature
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b. Consumer Protections and Opting Out

The CCPA prohibits a business from retaliating against a consumer who opts out of
P gag P
data collection.’®* The statute defines retaliation as denying goods or services to the

consumer, charging different prices/rates, providing a different level of quality, or

insinuating there is a difference in quality if the consumer opts out.'?** Rather, a business
may provide incentives for consumers to disclose information.'?** These incentives may

come in the form of compensation or a different quality of service if that quality is
reasonably related to the value of the consumer’s data.'®’

1254 CaL. Civ. CODE §§ 1798.125(a)(1)(A)-(D) (West 2020).
1255 /ol

1256 o § 1798.125(a)(2).

1257 /ol
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Today, Californians may exercise their right to opt out of data collection by clicking
a link on a business’s website or calling the business directly.'”? It is a consumer’s
responsibility to tell a business not to collect or sell his or her information, but the consumer
must communicate that preference to each individual business.’”” While some web
browsers already have a Do Not Track signal, businesses need only to acknowledge that
signal—they do not have to comply with it.'?® Under current law, a business can simply
acknowledge the signal’s existence and respond that it does not comply with the
request.’?’

C. Business Obligations

As of January 1, 2020, the CCPA applies to businesses that satisfy one or more of the
following criteria.'?? First, the business has annual gross revenue exceeding $25 million.'?¢®
Second, it buys or sells personal information for at least 50,000 consumers.'?* Finally, it
derives at least 50% of its annual revenue from selling consumer data.'?¢®

The CCPA places multiple restrictions on businesses within the meaning of the
statute. First, a business that satisfies the statutory definition cannot have a consumer waive
CCPA protections.’¢ Second, the CCPA requires that a business—at the consumer’s
request—provide, disclose, and deliver any information the business has collected about the
consumer to the consumer free of charge.’”’” The CCPA also requires that businesses give
consumers two methods to request information, and it imposes a forty-five day timeframe in
which a business must respond to those requests.'?®

d. Exceptions

While businesses cannot opt out of the CCPA, there are several exceptions that
allow a business to deviate from the statute.’” The CCPA explicitly does not impair a
business’s ability to comply with a federal, state, or local law.'° Further, it does not prevent
a business from responding to a summons or participating in a civil, criminal, or regulatory

1258 Jd. §§ 1798.130, 1798.135.

1259 Jd. § 1798.120.

1260 CAL. BuS. & PROF. CODE § 22575 (West 2020); ASSEMBLY COMMITTEE ON PRIVACY & CONSUMER PROTECTION,
COMMITTEE ANALYSIS OF AB 2182, at 2 (Apr. 17, 2018). CAL. DEP'T OF JUST., MAKING YOUR PRIVACY PRACTICES PUBLIC 7
(May 2014), available at

https://oag.ca.gov/sites/all/files/agweb/pdfs/cybersecurity/making your privacy practices public.pdf.
1261 CaL. DEP'T OF JUST., supra note 1260, at 7.

1262 CaL. Civ. CODE § 1798.198(a) (West 2020).

1263 | § 1798.140(d)(1)(A).

1264 I § 1798.140(d)(1)(B).

1265 [ § 1798.140(d)(1)(C).

1266 I § 1798.192.

1267 Id. § 1798.100.

1268 /o § 1798.130.

1269 Jd. § 1798.145.

1270 Jd. § 1798.145(a)(1).
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investigation.’”! The CCPA also does not prevent a business from exercising or defending
legal claims.'?’? Finally, because the CCPA is California law, businesses may still collect or
sell consumer information when every aspect of the collection takes place wholly outside of
California.™*

e. Regulating Consumer Privacy

Currently, the CCPA’s primary enforcement mechanism is the DOJ; however, the law
also creates a limited private right of action.’”* A twenty-three person team within the DOJ
regulates consumer privacy and enforces the CCPA at an annual cost that ranges from
$4.25 million to $4.739 million."””> Beyond the DOJ enforcing the CCPA, a consumer has the
limited ability to bring a lawsuit against a business that negligently violated the consumer’s
data privacy.'”¢ An affected consumer may institute an action for $100-$750 per incident or
actual damages (whichever is greater), injunctive relief, declaratory relief, or any other
relief the court deems proper.'?”” The statute does not create any other private right of
action.

On August 14, 2020, the DOJ officially promulgated privacy regulations.’?’® These
regulations provide clarification regarding the CCPA.'?”? One such clarification pertains to
service providers.'® |t specifies that a service provider (e.g., a business that charges a fee
for storage space on the Internet) is not bound by the CCPA.'?®' Rather, if a service provider
receives a consumer request to opt out of data collection or sale, the service provider may
tell the consumer that the request cannot be fulfilled because that business is a service
provider.'?®? In essence, a business that operates as a service provider is exempt from the
CCPA in that capacity.

4. Attempts to Weaken Existing Law in 2019

There were seven failed attempts to gut massive sections of the CCPA the year after
California enacted those laws.'?* These bills did not address flaws in the CCPA; rather, they

271 g, § 1798.145(a)(2).

1272 o, § 1798.145(a)(4).

1273 o, § 1798.145(a)(6).

1274 o, 8§ 1798.150, 1798.185.

1275 CaL. DEP'T OF FIN., 2019-20 BUDGET CHANGE PROPOSAL: DEPARTMENT OF JUSTICE,
https://esd.dof.ca.gov/Documents/bcp/1920/FY1920 ORG0820 BCP2916.pdf (last visited Sept. 21, 2020).
127¢ See CIv. § 1798.150 (permitting a consumer whose information was compromised to institute an action
against a business that stored that information without encryption or redaction).

1277 Id.

1278 CaL. CODE REGS. tit. 11, §§ 999.300-337 (2020) (promulgated Aug. 14, 2020).

219 See, e.g., id. § 999.313 (providing guidance on requests to know and requests to delete consumer
information).

1280 /g, § 999.314(a).

1281 Id.

1282 o § 999.314(e).

1285 Mactaggart Interview, supra note 1246 (notes on file with the California Initiative Review). See, e.g., SB
753, 2019 Leg., 2019-2020 Sess. (Cal. 2019) (as introduced on Feb. 22, 2019, but not enacted) (proposing an
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would have undermined the CCPA’s purpose by creating exceptions from the right to opt
out for things like web-based surveillance ads.'® California Senator Robert Hertzberg
explained that businesses are using deceptive naming to hide their identities and weaken
California’s consumer privacy laws.'?® Businesses and special interest groups supported the
bills that sought to weaken consumer privacy in favor of their own interests.'2%

5. Creating Proposition 24
a. Soliciting Information from the Experts

Proposition 24’s main proponent, Alastair Mactaggart, sent out over 100 requests for
input to businesses, academics, advocacy groups, etc.'®” He solicited businesses in
addition to industry experts because he wanted to improve business operations without
hindering consumer privacy.'?®® Not every group responded, but the drafters worked with
the experts who did.'?®

b. Attempting to Pass the Proposition 24 as Legislation

After soliciting information from industry experts, Mr. Mactaggart partnered with
Senator Hertzberg to pass Proposition 24 as legislation.'”® However, the idea for bolstering
consumer privacy did not garner much interest given the Legislature appeared more open
to weakening the CCPA than expanding it."””' The proponents tried to get buy-in from other
legislators, but the idea did not get enough support.’?”

Mr. Mactaggart realized his ideas would not work in the Legislature, so he pivoted
the would-be legislation to Proposition 24.72%* All things considered, Mr. Mactaggart
believed expanding privacy protections alone would be insufficient because the Legislature
had seen so many attempts to weaken the law.'”* Therefore, he sought to shore up that

exemption from the right to opt out for surveillance-based ads), and AB 1416, 2019 Leg., 2019-2020 Sess. (Cal.
2019) (as amended on May 6, 2019, but not enacted) (proposing legislation to amend the CCPA, which
advanced out of its house of origin and would have allowed government entities—such as Immigration and
Customs Enforcement—to obtain consumer location information).

1284 F g, SB 753, 2019 Leg., 2019-2020 Sess. (Cal. 2019) (as introduced on Feb. 22, 2019, but not enacted).

1285 Our Growing List of Supporters, CALIFORNIANS FOR CONSUMER PRIVACY, hitps://www.caprivacy.org/our-growing-
list-of-supporters/ (last visited Aug. 27, 2020).

1286 ASSEMBLY COMMITTEE ON PRIVACY AND CONSUMER PROTECTION, COMMITTEE ANALYSIS OF SB 1416, at 14-15 (Apr. 26,
2019); SENATE JUDICIARY COMMITTEE, COMMITTEE ANALYSIS OF SB 753, at 9-11 (Apr. 4, 2019).

1287 Mactaggart Interview, supra note 1246 (notes on file with the California Initiative Review).

1288 See /d. (noting that Alastair Mactaggart worked with Ashkan Soltani, former Chief Technology Officer for
the Federal Trade Commission, when developing Proposition 24).

1289 Id.

1290 Id.

291 [d.; see also, supra Section I.A.4.

1292 Mactaggart Interview, supra note 1246 (notes on file with the California Initiative Review).

1293 Id.

1294 Id.
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vulnerability by requiring that future amendments comport with the purpose and intent of
the proposition.'?”

B. Proposed Changes to Existing Law
1. Expanding Californians’ Privacy Rights

Proposition 24 would protect Californians from businesses that share consumer
information in the same way that it protects them from businesses that collect and sell their
information.’”¢ It extends the right to know what information businesses are collecting and
selling to include the right to know what information businesses are sharing and with whom
they share that information.’” Under Proposition 24, Californians may tell a business not to
share their personal information in the same way they currently may tell a business not to
collect or sell that information.'”® Proposition 24 also allows Californians to tell a business
to correct inaccurate information about the consumer that the business possesses.'””

Beyond basic data collection, Proposition 24 recognizes that there are different
types of information. Proposition 24 creates a new category of information called “Sensitive
Personal Information,” which includes things like race, ethnic origin, religion, sexual
orientation, social security number, and precise geolocation.™® If enacted, Proposition 24
would give Californians the right to limit a business’s use and disclosure of Sensitive
Personal Information.™"!

Last, Proposition 24 compliments federal law by expanding state law protections for
minors up to age sixteen.”™ |t requires that businesses not sell or share information for
consumers under the age of sixteen unless a parent or guardian has allowed that
sharing.”® The proposition also imposes strict penalties on businesses that intentionally
violate a minor's privacy.”%

1295 Id.

12% See, e.g., Cal. Proposition 24 (2020) (amending CAL. Civ. CODE § 1798.140(ah)) (defining “sharing” within
the proposition), and id. (amending CAL. Civ. CODE § 1798.140(d)(1)) (expanding the definition of a business to
include businesses that share consumer information).

1297 Cal. Proposition 24 (2020) (amending CAL. Civ. CODE §§ 1798.110, 1798.115).

12%8 Jd. (amending CAL. Civ. CODE § 1798.120).

1299 |d. (adding CAL. Civ. CODE § 1798.106).

1300 /g, (amending CAL. Civ. CODE § 1798.140(ae)).

301 /d. (adding CAL. Civ. CODE § 1798.121).

1302 See 15 U.S.C. § 6501 (2020) (establishing protections for children thirteen and under), and Cal. Proposition
24 (2020) (amending CAL. Civ. CoDE § 1798.120) (expanding state law protections from age thirteen to sixteen,
which would include all minors currently protected under federal law).

1308 Cal. Proposition 24 (2020) (amending CaL. Civ. CoDE § 1798.120).

1304 Jd. (amending CAL. Civ. CODE § 1798.155(a)) (permitting triple damages for infractions involving minors).
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2. Attempting to Provide an Easier Way for Consumers to Opt Out

Unlike the current system, Californians may communicate their right to opt out by
using the Do Not Track signal in their web browser."*® This aspect of Proposition 24
potentially eases the opt out process because, if the business accepts that signal as
communicating a consumer’s preference, the consumer does not need to take additional
action. Rather, Californians can set that signal once and potentially reduce the amount of
times they must opt out.

Beyond the Do Not Track signal, Proposition 24 lightens the burden on consumers
who are manually opting out of data collection. Proposition 24 permits a business to collect
only the minimum amount of information from a consumer that is necessary for the
consumer to opt out of data collection.™

3. Preventing Employer Retaliation

After California enacted the CCPA, there was confusion regarding whether an
employee qualifies as a consumer.”” The CCPA exempts a business from complying with a
consumer’s request to delete his or her data if that information is necessary to maintain the
business-consumer relationship.™ It also prohibits businesses from retaliating against a
consumer who opts out of data collection.” However, it is not clear whether those
protections extend to the employer-employee relationship when the employer qualifies as
a business under the law.

Proposition 24 leaves the CCPA’s business-consumer anti-retaliation protections in
place.”" It resolves the employer-employee confusion by expanding the business-
consumer protections to safeguard employees and applicants from retaliation for opting
out of an employer’s data collection.”™'" Under Proposition 24, an employer cannot retaliate
or discriminate against an employee or applicant who exercises any rights under the
statute.”'? That protection applies when the employer qualifies as a business under the
statute.

1305 /g, (amending CAL. Civ. CODE § 1798.135(b)).

1306 /g, (amending CAL. Civ. CODE § 1798.135(c)).

1307 Justine Phillips & Jessica Gross, Employee Privacy by Design: Guidance for Employers Beginning to Comply
with the California Consumer Privacy Act, SHEPPARD MULLIN: LABOR & EMP'T L. BLOG (Sept. 19, 2019),
https://www.laboremploymentlawblog.com/2019/09/articles/privacy/employee-privacy-by-design-guidance-for-
employers-beginning-to-comply-with-the-california-consumer-privacy-act/ (discussing the question “Are
Employees “Consumers” Under CCPA?").

1308 CaL. Civ. CODE § 1798.105(d)(1) (West 2020).

309 Jd. § 1798.125(a)(1)(B).

1310 See Cal. Proposition 24 (2020) (amending CAL. Civ. CODE § 1798.125) (refraining from modifying sections
(a)(1)(A)-(D)).

B! Jd. (amending CAL. Civ. CODE § 1798.125(a)(1)(E)).

1312 Id.
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4. Regulating Consumer Privacy

California already has the most robust consumer privacy laws in the United States;
nevertheless, Proposition 24 would put California on par with Europe—which offers the
strongest consumer privacy protections in the world.”'* While a division of the DOJ currently
enforces the CCPA, Proposition 24 would create a fifty-person agency called the California
Privacy Protection Agency.”®' This agency would be the largest privacy regulatory body in
the United States, and its sole responsibility would be to enforce California’s consumer
privacy laws.*™

Proposition 24 allocates $5 million from the General Fund for fiscal year 2020-2021
and $10 million annually thereafter (adjusted for inflation) to support the new agency.'"
Initially, the DOJ'’s staff will continue regulating privacy until the new agency is fully
staffed.”®" The California Privacy Protection Agency will be responsible for enacting
additional regulations that comport with the guidance provided by Proposition 24 on or
before July 1, 2022."*"® One example of a regulation that the new agency must create under
Proposition 24 would prevent businesses from profiling a consumer by using that consumer’s
Sensitive Personal Information.™"

5. Protecting Californians While Remaining Small-Business Friendly

Proposition 24’s primary goal is to protect Californians’ privacy from unwanted
access, use, and distribution. To ensure the Legislature preserves that goal, Proposition 24
would build a floor under the law.™? This floor would only permit modifications to the law if
the proposed changes comport with Proposition 24’s purpose and intent.”*?" Any
amendments to the law would require a finding that the change does not interfere with
Californians’ control over their personal information, a simple majority in both houses, and
the governor’s signature.'?

313 See generally Thomas A. Gerhart, AB 2182 and Chapter 55: Enacting Privacy Regulations in the Face of
Legislative Complacency, 50 U. PAC. L. Rev. 177 (2018) available at
https://scholarlycommons.pacific.edu/voplawreview/vol50/iss2/3 (last visited Sept. 20, 2020) (discussing how
privacy rights had not materialized in the several states prior to California enacting its first internet/consumer
privacy laws in 2018). See also How Prop 24 Gets California On Par with Europe’s Broad Privacy Rights, supra
note 1252 (comparing Proposition 24 with California’s and Europe’s privacy laws).

1314 Cal. Proposition 24 (2020) (adding CAL. Civ. CODE § 1798.199.10).

315 Jd. (adding CAL. Civ. CODE § 1798.199.40).

1316 /d. (adding CAL. Civ. CODE § 1798.199.95); LEGISLATIVE ANALYST'S OFFICE, PROPOSITION 24, 7
https://lao.ca.gov/ballot/2020/Prop24-110320.pdf (last visited Sept. 13, 2020).

317 Cal. Proposition 24 (2020) (adding CAL. Civ. CODE § 1798.199.95(c)).

318 Jd. (reenacting CAL. Civ. CODE § 1798.185).

319 /d. (reenacting CAL. Civ. CODE § 1798.185(a)(16)). See also Mactaggart Interview, supra note 1246 (notes on
file with the California Initiative Review) (providing the example of an app-based ridesharing app that could
use racial information to only assign drivers to customers with the same race or ethnicity).

320 Mactaggart Interview, supra note 1246 (notes on file with the California Initiative Review).

1321 Cal. Proposition 24 (2020) (Section 25).

1322 Id.
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Proposition 24 tries to simultaneously increase consumer privacy protection without
hindering business. It takes steps to alleviate confusion under the CCPA by explicitly
allowing businesses to offer loyalty programs—something that is neither currently prohibited
nor clearly permitted.”®?* The proposition explains that a business’s loyalty program must
comport with the CCPA if the business falls within the statutory definition of a business.'**
Proposition 24 also provides guidance to service providers, ensuring the law protects
consumers and informs businesses of their responsibilities.’*?®

Additionally, Proposition 24 reduces its impact on businesses without compromising
consumer privacy by increasing the threshold requirement for the term “business” within the
statute. The CCPA regulates businesses that buy, collect, sell or share 50,000 consumers’
information, and Proposition 24 increases that threshold to 100,000."%¢ While this change
reduces the number of businesses that must comply with the CCPA, the businesses it
excludes are very small and less likely to participate in the consumer information
industry.”®?” The current threshold is over-inclusive and harmful to small businesses because
a website need only collect information from 137 visitors per day—which often happens
automatically—to satisfy the 50,000 threshold.™?® Therefore, Proposition 24 relaxes the CCPA
by no longer applying to small businesses whose websites collect visitor and customer
data.

There are two other important business exceptions that Proposition 24 creates. First,
it creates an exception for businesses that collect data where the collection of that
information serves consumer interests and aids the business in performing its job."*® The
best illustration of this example would be a car dealership that needs to issue maintenance
and recall notices to its customers. Second, Proposition 24 would waive the requirement for
a business to provide consumers with the option to opt out by a telephone if that business
operates solely online.”™* This change would reduce an online business’s expenses by not
requiring it to have a phone number if its online operations do not normally require a
telephone.

6. Effective Dates

If Californians adopt Proposition 24, it will take effect on January 1, 2023.73*" Until
that date, all existing laws will remain in force.’®*? The only nuance to the effective date is

322 Mactaggart Interview, supra note 1246 (notes on file with the California Initiative Review).

1324 Cal. Proposition 24 (2020) (amending CAL. Civ. CODE § 1798.125(a)(3)).

325 g, (amending CAL. Civ. CODE § 1798.105(c)(3)).

1326 g, (amending CAL. Civ. CODE § 1798.140(d)(1)(B)).

27 [s Your Small Business Up-To-Date With The CCPA?, SMALL Bus. Res. CTR., https://sbrc.employers.com/small-
business/operations/ccpa-explained (last visited Sept. 27, 2020).

1328 Id.

329 See, e.g., Cal. Proposition 24 (2020) (amending CAL. Civ. CODE § 1798.145(g)(1)) (creating an exception for
car dealers who collect consumer information for the purpose of facilitating recalls and vehicle maintenance).
1350 /g, (amending CAL. CIv. CODE § 1798.130).

331 [d. (Section 31).

1332 Id.
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that a consumer’s right to access his or her information will only apply to information
collected on or after January 1, 2022.7%%

. Drafting Issues
A Severability

One of the statutory issues that can arise after voters approve an initiative is the
issue of severability. This issue begins when a court finds that a portion of the law is
unconstitutional.’** If the unconstitutional portion is severable, a court would remove that
part, and the rest of the law may remain in place.”®* Otherwise, the court must invalidate
the entire statute.’**

Proposition 24 contains a severability clause that calls for all remaining provisions of
the statute to remain in effect if a court severs any section.”®*” The clause communicates the
voters’ desire that Proposition 24 should survive if a court invalidated individual provisions
of the initiative.'**

A severability clause alone does not guarantee that courts will sever the invalid
portion.”** A court will only sever an invalid provision if it is mechanically and
grammatically severable, functionally separable, and volitionally separable.’**® Mechanical
and grammatical severability means a court can remove a provision without impacting
other provisions of the initiative.’**' “Functionally separable” means the invalidated
provision does not impact the remaining provisions’ ability to perform their function.’™*
Volitional separability means the voters would still want the remaining provisions to exist in
the absence of the invalidated provision.™*

Proposition 24's severability clause satisfies the volitional prong because it clearly
communicates the voters’ intent that the remaining provisions survive a court invalidating
any other portion of the initiative.”* The remaining severability elements are more fact-
specific to the challenged section(s). Currently, Proposition 24 is not facing any substantive
challenges. However, if someone challenged an individual portion of the proposition, then

1333 /d

1334 Calfarm Ins. Co. v. Deukmejian, 48 Cal. 3d 805, 822 (1989).

1335 Id.

13% See id. (determining whether the court could sever the offending provision and implement the initiative in
part).

1337 Cal. Proposition 24 (2020) (Section 26).

1338 Id.

339 Santa Barbara Sch. Dist. v. Superior Court, 13 Cal. 3d 315, 331 (1975).

1340 Gerken v. FPPC, 6 Cal. 4th 707, 721-22 (1993) (citing Calfarm Ins. Co., 48 Cal. 3d at 821-22).
341 Raven v. Deukmejian, 52 Cal. 3d 336, 356 (1990).

1342 Calfarm Ins. Co., 48 Cal. 3d at 822.

1343 Raven, 52 Cal. 3d at 356.

1344 Cal. Proposition 24 (2020) (Section 26).
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a court would have to determine if the challenged section is mechanically, grammatically,
and functionally severable.

B. Protecting the Purpose of California’s Privacy Law

One of the benefits of passing an initiative is the ability to bypass the cumbersome
legislative process. However, just because the voters pass an initiative does not mean the
Legislature cannot amend the law, although to do so usually means another trip to the
ballot.’*** The California Constitution states, “The Legislature may amend or repeal an
initiative statute by another statute that becomes effective only when approved by the
electors unless the initiative statute permits amendment or repeal without the electors’
approval.”** Therefore, the Legislature may only amend an initiative statute in the manner
and to the extent the proposition expressly permits.’**

Proposition 24 specifies the means by which the Legislature may amend its
provisions in the future.’®*® While initiative statutes generally require voter approval to
amend, Proposition 24 requires that the amendment be consistent with the purpose and
intent of Proposition 24, the Legislature pass it with a simple majority, and the governor sign
it into law.”™* This low vote threshold gives the Legislature the ability to amend Proposition
24 with relative ease. However, the condition that any amendment is consistent with the
purpose and intent of Proposition 24 ensures future amendments protect Californians’
privacy. If the Legislature amends the law and litigation ensues, courts would determine
whether that amendment comports with the purpose and intent of California’s privacy laws.

C. Deciphering the Purpose and Intent of California’s Privacy Laws

A fundamental issue with an initiative is determining its purpose and intent. Often, an
initiative’s authors include a statement of intent within the initiative. While such statements
help a court determine the law’s purpose, they are by no means dispositive.’ The
California Supreme Court has found that—when discerning an initiative’s purpose—a court
should use the initiative’s statement of purpose as a guide; however, that should not be the
only thing the court considers.®*' Evidence of an initiative’s purpose can be drawn from
many sources, including its historical context and ballot arguments in its favor.'**?

Proposition 24’s has a statement of purpose that states, “it is the purpose and intent
of the people of the State of California to further protect consumers’ rights, including the

1345 CaL. CoNsT. art. Il § 10(c).

1346 /ol

1347 Amwest Surety Ins. Co. v. Wilson, 11 Cal. 4th 1243, 1251 (1995) (“The voters have the power to decide
whether or not the Legislature can amend or repeal initiative statutes. This power is absolute and includes the
power to enable legislative amendment subject to conditions attached by the voters.") (emphasis in original).
1348 Cal. Proposition 24 (2020) (Section 25).

1349 Id.

380 Amwest Surely Ins. Co., 11 Cal. 4th at 1256.

1351 Id.

382 Howard Jarvis Taxpayers Ass'n v. Newsom, 39 Cal. App. 5th 158, 170 (2019).
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constitutional right of privacy.”’** Further, the voter information guide’s ballot argument in
favor of Proposition 24 describes a scene where large corporations monitor children and
sell Californians’ information.”** Against that backdrop, the proponents’” argument declares,
“Consumers need stronger protections.”’***> Considering both the statement of purpose and
the voter information guide, a court would likely find the purpose and intent of Proposition
24 was to protect—not weaken—consumer privacy.

V. Constitutional Issues
A Federal Constitutional Issues
1. Preemption and the Tenth Amendment

While the Constitution does not guarantee a right to privacy, it delegates specific
powers to the federal government and reserves all remaining powers for the states.’*** The
Supremacy Clause establishes that federal law is the “supreme Law of the Land.”'**’ The
Supreme Court interpreted this clause to mean that federal law is superior to state law and
prevails where the laws conflict.”® Courts have maintained this position since the Supreme
Court’s earliest Supremacy Clause interpretations.’ Ultimately, federal law precludes state
law where compliance with both state and federal law is impossible and state law
impedes federal law.'*¢°

The United States Supreme Court first discussed the right to privacy beginning in the
1960s, and Congress followed suit in the 1970s.*¢" In total, Congress has enacted only four
laws relating to data privacy—all taking effect before early 2000.*? While these four laws
deal with different facets of privacy, not one deals with every consumers’ privacy on the

1353 Cal. Proposition 24 (2020) (Section 3).

1354 CaL. SEC'Y OF STATE, OFFICIAL VOTER INFORMATION GUIDE: CALIFORNIA GENERAL ELECTION, TUESDAY NOVEMBER 3, 2020,
at 70, available at https://vig.cdn.sos.ca.gov/2020/general/pdf/complete-vig.pdf.

1355 Id.

13%¢ See generally, U.S. CONST. (containing no provisions relating to privacy); see also id. amend X. (reserving
non-delegated powers to the states).

1357.U.S. CONST. art. VI, cl. 2.

388 Fg., McCulloch v. Maryland, 17 U.S. 316, 361 (1819).

3% Id; Edgar v. MITE Corp., 457 U.S. 624, 631 (1982).

1360 Edgar, 457 U.S. at 631.

1381 See 15 U.S.C. § 1681 (2020) (effective Oct. 26, 1970) (focusing on consumer privacy with respect to credit
reporting agencies), and Mapp v. Ohio, 367 U.S. 643, 656 (1961) (becoming the first case where the Supreme
Court discussed the importance of the right to privacy).

1362 15 U.S.C. § 1681 (effective Oct. 26, 1970); 5 U.S.C. § 552(a) (2020) (effective Dec. 31, 1974); 15 US.C. §
6801 (2020) (effective Nov. 12, 1999); 15 U.S.C. § 6501 (2020) (effective Apr. 21, 2000).
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Internet.”** The only quasi-relevant law is the COPPA, which takes steps to protect children
under thirteen from sharing personal information without parental consent.*

Proposition 24 focuses on protecting every Californians’ information from misuse.’*¢®
It focuses on the ways that businesses collect information and takes steps to ensure
Californians can limit what a business can do with that information.™¢¢ Proposition 24 states
that it supplements existing laws and that it does not conflict with the COPPA."**’ The
proposition also harmonizes—not conflicts—with federal law because it would not relax the
COPPA'’s protections.**® Additionally, Proposition 24 gives way to Title 15 of the United
States Code, which houses the federal government’s consumer privacy laws.™*’ Therefore, it
is highly unlikely that federal law prevents California from regulating privacy.

2. Dormant Commerce Clause

The Commerce Clause gives Congress the power to regulate commerce among the
states.”®’® The Dormant Commerce Clause emerges from the interplay between the
Commerce Clause and the Tenth Amendment. Essentially, under a Dormant Commerce
Clause analysis, a state may not regulate commerce that crosses state lines.™’!

An important aspect of Proposition 24 is how it modifies existing law. Current law
uses the wrong word in a manner that could create a Dormant Commerce Clause issue.'®’2
Proposition 24 would change the wording of existing law to permit data collection in a way
that would constitute interstate commerce.””* In fact, the drafters made this change for the
explicit purpose of avoiding constitutional violations.'*’* Therefore, Proposition 24 would
avoid—not create—a potential Dormant Commerce Clause violation.

136315 U.S.C. § 1681 (protecting consumer information with respect to credit reporting agencies); 5 U.S.C. §
552(a) (creating laws to regulate government agency’s use of personal information); 15 U.S.C. § 6801
(regulating financial institutions collection and use of personal institution); 15 U.S.C. § 6501 (protecting children
under thirteen while on the internet).

136415 U.S.C. § 6501.

1365 Cal. Proposition 24 (2020) (Section 3).

1366 /d

37 [d. (Section 30).

1368 Compare 15 U.S.C. § 6501 (establishing the age threshold for people protected by the statute at thirteen),
with Cal. Proposition 24 (2020) (amending CAL. Civ. CoDE § 1798.120) (protecting children up to the age of
sixteen, which includes every person that the COPA protects).

1369 Cal. Proposition 24 (2020) (amending CAL. Civ. CODE 1798.145(d)(1)).

1370 U.S. ConsT. art. |, § 8, cl. 3.

Y7 Compare U.S. CONsT. art. |, § 8, cl. 3 (“The Congress shall have power to . . . regulate commerce . . .
among the several states”), with id. amend. X (“The powers not delegated to the United States by the
Constitution, nor prohibited by it to the states, are reserved to the states respectively, or to the people.”).

372 See CAL. Civ. CODE § 1798.145(a)(6) (West 2020) (“This paragraph shall not permit a business from storing,
including on a device, personal information about a consumer when the consumer is in California and then
collecting that personal information when the consumer and stored personal information is outside of
California.”).

1373 Cal. Proposition 24 (2020) (amending CAL. Civ. CODE 1798.145(a)(7)) (changing the phrase “shall not
permit” to “shall not prohibit” circumstances that would constitute a Dormant Commerce Clause violation).
374 Mactaggart Interview, supra note 1246 (notes on file with the California Initiative Review).
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3. Freedom of Press and First Amendment

The United States Constitution guarantees the right to both free speech and freedom
of the press."®’®> Multiple Supreme Court justices have discussed how the press must be free
from government influence and how that is the basis of the First Amendment'’s protection.'?’¢

Proposition 24 takes steps to ensure it does not interfere with a free press. lts
drafters were careful not to create an undue burden on a free press by drafting a statute
that would require news companies to provide the news at no cost.”’ In essence,
Proposition 24 permits businesses that collect consumer information to charge a fee for
their services.”’® This provision maintains the status quo, while still holding businesses
accountable to the other provisions of the statute.”™”” Without this explicit provision, the
drafters feared news organizations would go out of business if they had to give away their
services for free.”® |t is unlikely that Proposition 24 violates the First Amendment because it
takes affirmative steps to preserve the free press.

B. State Constitutional Issue: The Single Subject Rule

Under the California Constitution, an initiative must adhere to the Single Subject
Rule, which requires a ballot initiative to address only a single issue or subject.’®' The
California Supreme Court found that an initiative does not violate the Single Subject Rule if
its provisions are reasonably related to the same general purpose.’*® The law does not
require that relatedness to apply to collateral effects.’® In short, an initiative does not
violate the Single Subject Rule if its provisions are reasonably related to a single purpose,
but those provisions have an impact in an unrelated area of the law.

Proposition 24 would allow people to correct inaccurate personal information that
businesses have collected.”® It also expands protections specifically for Sensitive Personal
Information and creates a consumer privacy regulatory body to enforce Proposition 24.13%

375 U.S. CoNsT. amend |.

378 See, e.g., Pennekamp v. Florida, 328 U.S. 331, 354-55 (1946) ("Without a free press there can be no free
society. Freedom of the press, however, is not an end in itself but a means to the end of a free society. The
scope and nature of the constitutional protection of freedom of speech must be viewed in that light and in
that light applied.”).

377 Mactaggart Interview, supra note 1246 (notes on file with the California Initiative Review).

1378 Cal. Proposition 24 (2020) (amending CAL. Civ. CODE § 1798.125(a)(3)).

1379 Id.

1380 Mactaggart Interview, supra note 1246 (notes on file with the California Initiative Review).

1381 CaL. CoNST. art. Il § 8(d).

382 Brosnahan v. Brown, 32 Cal. 3d 236, 245 (1982) (“In determining whether a measure “embrac[es] more
than one subject,” we have previously held that “an initiative measure does not violate the single-subject
requirement if, despite its varied collateral effects, all of its parts are ‘reasonably germane’ to each other,”
and to the general purpose or object of the initiative.” (quoting Amador Valley Joint Union High Sch. Dist. v.
State Bd. of Equalization, 22 Cal. 3d 208, 230 (1978))).

1383 Id.

1384 Cal. Proposition 24 (2020) (adding CAL. Civ. CODE § 1798.106(a)).

1385 Jd. (adding CAL. Civ. CODE §§ 1798.121, 1798.199.10(a)).
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Every provision that Proposition 24 adds or amends is related to consumer privacy
protection.”™® A court would likely find that Proposition 24 does not violate the Single
Subject Rule because every part of the proposition is reasonably germane to consumer
privacy.

V. Public Policy Issues
A Proponents

Proposition 24’s supporters include politicians, consumer groups, trade associations,
and civil liberties groups. The main proponent is Alastair Mactaggart, who played a pivotal
role in enacting the CCPA."® Other supporters include Senator Hertzberg, former
presidential candidate Andrew Yang, the California Democratic Party, the National
Association for the Advancement of Colored People (“NAACP”), the American Federation of
Labor and Congress of Industrial Organizations (“AFL-CIO”), Consumer Watchdog,
California Professional Firefighters, and multiple labor unions.'3®®

As an overarching theme to keep in mind with these policy arguments, Alastair
Mactaggart was the proponent and champion of the CCPA. Mr. Mactaggart’s response to
whether Proposition 24 would weaken consumer privacy protections was, “Why would |
spend millions of dollars on the CCPA and then spend more money to weaken it?"'3%
Rather, he admired the creativity of businesses, but appreciates the value of regulations.™
Consequently, his goal was to keep the law more powerful than companies and ensure
California is at the forefront of consumer privacy protections.”™"' He noted, if California
enacts Proposition 24, it would set a standard for other states—and possibly the nation—to
follow.™?

1. Makes it Easier for Consumers to Exercise their Right to Opt Out

Under current law, individual Californians shoulder the burden opting out of data
collection.”™ Californians can set their browser’s Do Not Track signal; however, businesses
need not respect that preference.””* Proposition 24 would allow consumers to communicate
their opt out preferences via that Do Not Track signal and would allow businesses to
receive the consumer’s preference through that signal.””

1386 See generally id. (adding, amending, and reenacting sections all within the statutory framework of CAL.
Civ. CoDE §§ 1798.100-199).

387 Apout Us, CALIFORNIANS FOR CONSUMER PRIVACY, https://www.caprivacy.org/about-us/ (last visited Aug. 27,
2020).

388 Our Growing List of Supporters, supra note 1285.

38 Mactaggart Interview, supra note 1246 (notes on file with the California Initiative Review).

1390 Id.

1391 Id.

1392 Id.

1395 CaL. Civ. CODE § 1798.135 (West 2020).

1394 CaL. DEP'T OF JUST., supra note 1260.

3% Mactaggart Interview, supra note 1246 (notes on file with the California Initiative Review).
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Proponents assert the initiative does not change the requirement that consumers
communicate their preferences, but it provides them with an easier way to do so.™%
Consumers need only enable this feature in their browser once to uniformly communicate
their preference.”’ Existing law takes over if a business informs the consumer that it does
not accept preferences via the Do Not Track signal.” Therefore, Proposition 24 potentially
makes it easier—not harder—for Californians to opt out of data collection by allowing
businesses to accept consumer preferences via the Do Not Track signal. Otherwise, the
process remains the same as existing law.

2. Does Not Foreclose a Future Private Right of Action

California’s current privacy laws do not guarantee a private right of action outside of
a negligent data breach.®” A private right of action would allow individual Californians to
file lawsuits against businesses who violate their privacy.™® While a private right of action
was part of Mr. Mactaggart’s early drafts of the CCPA in 2018—which the Legislature
enacted instead of it going to the voters—that right was removed in exchange for granting
consumers access to see the information businesses had collected.'’

Opponents have criticized Proposition 24 because it does not include a private right
of action. While that statement is true, the proponents believe that view takes an all-or-
nothing approach to privacy that sacrifices additional protections over a single right.'?
Proposition 24’s proponents argue that it better protects Californians than the CCPA and
takes steps to ensure businesses cannot undermine the law.™® While Proposition 24 will not
create a new private right of action, it does not foreclose anyone from enacting such a right
in the future.™*

3. Does Not Create Pay-for-Privacy Schemes that Disproportionately
Affect Vulnerable Communities

This argument stems from the fact that Proposition 24 allows businesses to have
loyalty programs. However, current law does not prohibit loyalty programs.’ Businesses
expressed concern that the CCPA left this open to interpretation.’® Current law does not

1396 Id.

1397 Id.

1398 Cal. Proposition 24 (2020) (amending CAL. Civ. CODE § 1798.135(b)).

1399 CaL. Civ. CODE § 1798.135 (West 2020).

1400 Joseph Jerome, Private right of action shouldn't be a yes-no proposition in federal US privacy legisiation,
IAPP (Oct. 3, 2019), https://iapp.org/news/a/private-right-of-action-shouldnt-be-a-yes-no-proposition-in-federal-
privacy-legislation/.

0" Mactaggart Interview, supra note 1246 (notes on file with the California Initiative Review).

1402 Id.

1403 Id.

1404 Id.

1405 Cal. Proposition 24 (2020) (amending CAL. Civ. CODE § 1798.125(a)).

10¢ Mactaggart Interview, supra note 1246 (notes on file with the California Initiative Review).
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preclude a business from offering loyalty programs; however, those programs must comport
the CCPA if the business meets the statutory definition of a business.™"”

Proposition 24 expressly permits loyalty programs that are consistent with the
CCPA.™ California’s privacy laws already allow businesses to provide incentives to
consumers who give the business their personal information.”® However, businesses cannot
penalize or discriminate against consumers who opt out of data collection.™ Therefore,
Proposition 24 does not permit pay-for-privacy schemes. This change is important because it
addresses an industry concern that the CCPA forecloses loyalty programs.

4. Provides Greater Protection for Children

Both federal law and the CCPA impose strict protections for consumers who are
thirteen years old or younger.™'" Proposition 24 would expand protections for minors up to
age sixteen."'? To accomplish this, Proposition 24 would impose stricter penalties on
businesses that intentionally violate a minor’s privacy."'® Under Proposition 24, fines are
tripled for any business that violates the privacy of a Californian age sixteen and
younger.'*' This provision is beneficial because it is a very strong deterrent for businesses
who mishandle consumer data. Ideally, this provision will prompt businesses to exercise
additional caution with minors’ data. This change creates better consumer privacy
protections for California’s youth.

5. Better Protects Sensitive Personal Information

Currently, California law treats all consumer information the same. However,
Proposition 24's proponents recognize some information is so sensitive that businesses
should not be able to use it."'"> Proposition 24 would classify certain types of information as
Sensitive Personal Information.’'¢ Additionally, the proposition directs California’s new
consumer privacy regulatory agency to enact laws that would prohibit businesses from
using Sensitive Personal Information to profile Californians.™” Proponents feel change is
very important for social justice because it limits business’s ability to profile and
commercialize Californians’ most intimate data.

07 CaL. Civ. CODE § 1798.140(c) (West 2020).

1408 Cal. Proposition 24 (2020) (amending CAL. Civ. CODE § 1798.125(a)(3)).

1409 CaL. Civ. CODE § 1798.125(b) (West 2020).

10 g, § 1798.125(a).

1115 U.S.C. § 6501 (2020); CAL. Civ. CoDE § 1798.120(c) (West 2020).

412 Cal. Proposition 24 (2020) (amending CAL. Civ. CODE § 1798.155(ay)).

13 /d. (amending CAL. Civ. CODE §§ 1798.120(c), 1798.155(a)).

1“1 Common Sense Endorses Proposition 24, California Privacy Rights Act (CPRA), Citing New Protections For
Families, CALIFORNIANS FOR CONSUMER PRIVACY, https://www.caprivacy.org/common-sense-endorses-november-
2020-ballot-measure-california-privacy-rights-act-cpra-citing-new-protections-for-families/ (last visited Aug. 27,
2020).

15 A Look at the New Privacy Rights that Prop 24 Delivers, CALIFORNIANS FOR CONSUMER PRIVACY (Aug. 26, 2020),
https://www.caprivacy.org/a-look-at-the-new-privacy-rights-that-prop-24-delivers/.

1416 /d

17 Cal. Proposition 24 (2020) (reenacting CAL. Civ. CODE § 1798.185(a)(16)).
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6. Creates the Largest Privacy Regulatory Body in the United States

The federal government employs only forty people to enforce consumer privacy laws
across the United States.''® California currently has twenty-three employees within the DOJ
who enforce the CCPA.""” The DOJ spends between $4.25 million and $4.739 million on
regulating consumer privacy each year."? Proposition 24 recognizes that consumer privacy
is a developing field and that the law needs to develop alongside technology.’’
Proponents argue that California needs a dedicated regulatory body to examine and
respond to new methods of data collection.’?? Therefore, Proposition 24 is the appropriate
response because it would protect Californians by creating the most robust privacy
regulatory agency in the nation that would grow alongside the fastest-developing
technology ever.

7. Makes it Harder for Special Interests to Weaken the Law

Proposition 24’s proponents believe an important step to protecting Californians is to
ensure that special interests cannot weaken consumer privacy laws. The most important
aspect of Proposition 24 is that it builds a floor under California’s privacy laws that can
grow with, but continue to protect, Californians.’?* Rather than requiring more votes to
modify the law, Proposition 24 requires that modifications to California’s privacy laws
comport with the initiative’s purpose and intent.’*?* This requirement would prohibit
legislators from modifying consumer privacy laws if those modifications were contrary to the
initiative’s purpose—which is to protect Californians from businesses exploiting their
privacy.’? Ultimately, this change ensures businesses cannot weaken privacy protections
that Proposition 24 and the CCPA created.

B. Opponents
1. Makes it Harder for Consumers to Exercise their Right to Opt Out

Opponents argue that Proposition 24 makes it harder for consumers to exercise their
right to opt out of data collection and sale. The American Civil Liberties Union (“ACLU")
asserts that “Prop 24 puts the burden on people to protect themselves by paying for their
privacy rights or by filling out forms and hoping companies listen. People do not have time

18 Comypare FED. TRADE COMM'N, FISCAL YEAR 2021 CONGRESSIONAL BUDGET JUSTIFICATION, supra note 1246, at 121
(showing that the FTC employs 61 people for both Privacy and Identity Protection), with Mactaggart Interview,
supra note 1246 (notes on file with the California Initiative Review) (explaining that the FTC has only 40
employees who work on consumer privacy).

1419 CAL. DEP'T OF FIN., 2019-20 STATE BUDGET DEPARTMENT REPORT: DEPARTMENT OF JUSTICE,
http://www.ebudget.ca.gov/2019-20/pdf/Enacted/GovernorsBudget/0010/0820.pdf (last visited Sept. 5, 2020).
1420 CAL. DEP'T OF FIN., 2019-20 BUDGET CHANGE PROPOSAL: DEPARTMENT OF JUSTICE, supra note 1275.

21 Mactaggart Interview, supra note 1246 (notes on file with the California Initiative Review).

Y22 Our Growing List of Supporters, supra note 1285.

22 Mactaggart Interview, supra note 1246 (notes on file with the California Initiative Review).

1424 Cal. Proposition 24 (2020) (Section 3).

1425 Id.
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or money to pay for their privacy.”'*?¢ Here, the ACLU is referring to the Do Not Track signal
that consumers must select on a business’s website in order to opt out of that site’s data
collection plan.’? Opponents fear this provision will render much of the law’s protections
moot because the average consumer does not have the time, nor potentially the
knowledge, to opt out of every website’s data collection program.™?®

2. Does Not Guarantee a Private Right of Action

Another concern is that Proposition 24 contains no guaranteed private right of
action.”? Without a private right of action, affected citizens cannot sue a business that
violates their privacy under California law.® To receive a remedy, a consumer would need
to go through the government, which could then punish the business on behalf of the
consumer.’" The Electronic Frontier Foundation (“EFF”)—which neither supports nor opposes
Proposition 24—states, “Consumers need a private right of action, so they can do the job
when regulators can't—or won't.”'*? The EFF fears the law does not empower consumers to
sue when a business violates their privacy.’*** Further, opponents assert it will not be
possible for regulators to address all privacy violations because every violation goes
through one agency.** Therefore, Proposition 24's opponents believe that the law should
guarantee a private right of action, and are disinclined to support a change to the law that
does not include that right.

3. Enables Pay-for-Privacy Schemes

The EFF also believes Proposition 24 permits pay-for-privacy schemes.** Proposition
24 permits businesses to offer loyalty programs that are consistent with the statute’s other
provisions.'¢ Opponents, like the EFF, assert this provision effectively allows businesses to
withhold discounts unless the consumer consents to having his or her data collected and

142¢ Telephone Interview with Jacob Snow, Technology & Civil Liberties Attorney, American Civil Liberties Union
(Aug. 31, 2020) [Snow Interview] (notes on file with the California Initiative Review).

427 Cal. Proposition 24 (2020) (amending CAL. Civ. CODE § 1798.135(b)). See also CAL. DEP'T OF JUST., supra note
1260 (indicating that a Do Not Track signal is a browser function that operates in the background after the
user activates this feature; it is not part of the individual website).

1428 Snow Interview, supra note 1426 (notes on file with the California Initiative Review).

1429 | ee Tien, Adam Schwartz & Hayley Tsukayama, Why EFF Doesn't Support California Proposition 24, ELEC.
FRONTIER FOUND. (July 29, 2020), https://www.eff.org/deeplinks/2020/07/why-eff-doesnt-support-cal-prop-24.

1430

1431 ;Z

1432 Id.

1433 /d

1434 /d

1435 Id.

193¢ Cal. Proposition 24 (2020) (amending CAL. Civ. CODE § 1798.125(a)(3)).
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used.*” Opponents fear that allowing a business to provide incentives in exchange for
data mining will undermine the purpose of the law and render it far less effective.’®

4. Disproportionately Impacts Vulnerable Communities

The ACLU contends that Proposition 24 disproportionately impacts vulnerable
communities.”” An attorney for the ACLU argues, “Disadvantaged communities do not have
time and money to go through the laborious process of opting out of all these
programs.”’? The ACLU contends Proposition 24’s opt out system disproportionately
impacts communities that both lack the time and resources to effectively exercise their right
to opt out.**' Opting out requires time to sort through each business’s website and opt out
of data collection.™*? With the amount of time required to complete this task, the ACLU
contends that disadvantaged communities will not be able to exercise their rights because
they must focus on more immediate concerns unrelated to businesses using their personal
data.™*

5. Contains Too Many Loopholes

Last, opponents argue Proposition 24 contains too many loopholes.* The ACLU
claims Proposition 24 eliminates the requirement that phones include a setting to allow
consumers to opt out of having their information sold.*** Instead, they claim Proposition 24
requires people to go through a complicated process and go to each app, site, or data
broker to prevent their information from being sold.’* The ACLU contends this loophole
places an undue burden on consumers who want to prevent a business from using their
data.™¥

37 But see CAL. Civ. CODE § 1798.125(a)(1)(B) (West 2020) (prohibiting businesses retaliating against
consumers who opt out of data collection by charging different rates). Tien, Schwartz & Tsukayama, supra note
1429; Geoffrey A. Fowler, The Technology 202: Privacy advocates battle each other over whether California’s
Proposition 24 better protects consumers, WASHINGTON POST, (Aug. 4, 2020, 5:35 AM)
https://www.washingtonpost.com/politics/2020/08/04/technology-202-privacy-advocates-battle-each-other-over-
whether-california-proposition-24-better-protects-consumers/.

%38 Tien, Schwartz & Tsukayama, supra note 1429.

%39 Snow Interview, supra note 1426 (notes on file with the California Initiative Review).

1440

1441 ;Z

1442 Id.

1443 /d

1444 /d

1445 See generally Cal. Proposition 24 (2020) (modifying no section of existing law that impact a person’s
ability to opt out using their phone).

1446 But see CaL. Civ. CODE § 1798.120 (West 2020) (placing the burden of opting out on individual consumers),
and Cal. Proposition 24 (2020) (amending CAL. Civ. CoDE § 1798.135(b)(1)) (creating an additional way for
consumers to opt out of data collection by setting a Do Not Track signal in their web browser). Snow Interview,
supra note 1426 (notes on file with the California Initiative Review).

%47 Snow Interview, supra note 1426 (notes on file with the California Initiative Review).
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Another loophole opponents frequently cite is the border exception.’**® This
exception dictates that—regardless of one’s preferences—once a person leaves California,
all data on a device brought out of state can be collected and sold."* The ACLU believes
that, because of these loopholes, Proposition 24 does not adequately protect consumers
and their data.'°

VI. Conclusion

Currently, there are three big problems with the CCPA. First, it allows businesses to
easily attack and undercut California’s current privacy protections. Second, it exposes the
current privacy laws to potential constitutional violations. Third, it does not offer the
flexibility to develop alongside technology. Proposition 24 will remedy these problems and
align California’s privacy laws with Europe’s top-tier privacy system. Proposition 24 aims to
better serve Californians by expanding consumer privacy protections and insulating those
protections from special interests.

Proposition 24’s opponents argue that it weakens existing privacy laws, makes it
harder to opt out of data collection, and encourages pay-to-play schemes that
disproportionately impact vulnerable communities.’*' However, some of the provisions they
cite are already part of California’s consumer privacy laws.'*? Proposition 24’s main
proponent asks why would he spend millions of dollars undoing something that he spent
millions of dollars creating.’** Additionally, proponents argue Proposition 24 enhances
California’s privacy laws to give Californians maximum protection and is necessary to
ensure special interests cannot weaken the state’s consumer privacy laws. '

A YES vote for Proposition 24 would make it harder for special interests to weaken
California’s consumer privacy laws, establish better privacy protections for Californians and
their children, and allocate approximately $10 million annually from the General Find to
regulate consumer privacy. A NO vote would not enact these changes, and the DOJ would
remain in control of regulating consumer privacy and enforcing the CCPA.

1448 Id.

49 Id,; but see Oregon Waste Sys., Inc. v. Dep't of Envtl. Quality, 511 U.S. 93, 98 (1994) (“Though phrased as a
grant of regulatory power to Congress, the Clause has long been understood tos have a “negative” aspect
that denies the States the power unjustifiably to discriminate against or burden the interstate flow of articles of
commerce.”).

%30 Snow Interview, supra note 1426 (notes on file with the California Initiative Review).

51 Jd.; Homepage, NO ON PROP 24, https://noon24ca.org (last visited Sept. 7, 2020).

452 Compare, e.g., CAL. Civ. CODE § 1798.120 (West 2020) (requiring that a consumer direct their privacy
preferences to each business that they would like to opt out of collection and sale from), with Snow Interview,
supra note 1426 (notes on file with the California Initiative Review) (arguing Proposition 24 places the burden
on consumers to opt out).

5% Mactaggart Interview, supra note 1246 (notes on file with the California Initiative Review).

1454 Id.
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I.  EXECUTIVE SUMMARY

In 2018, the California Legislature enacted Senate Bill (“SB”) 10 with the purpose of
reforming California’s system for bail and release from jail. The referendum is the power of
the people to approve or reject statutes the Legislature adopts.'** Proposition 25 is a
referendum that gives California voters the opportunity to determine the fate of SB 10,
essentially giving voters the choice of whether California should keep the current money
bail system, or to implement the new risk assessment system that SB 10 created.

A YES vote eliminates cash bail in favor of pretrial risk assessment. This risk
assessment would determine if an arrestee will be released or detained until their trial. No
one will pay any fees for their release.

A NO vote retains the cash bail system that was in place prior to 2018 and SB 10.
Some people could be released without paying bail, while others would be required to pay
bail. Fees could still be collected for a person’s release. SB 10 would not take effect.

1. BACKGROUND
A. Risk Assessment v. Cash Bail

Many states have begun using risk assessments as a supplement to the system of
cash bail including Kentucky, Arizona, New Jersey, and Utah.'*¢ Risk assessments usually
take the form of a Public Safety Assessment (“PSA”). These risk assessments consist of an
algorithm that judges can use to make a determination about whether a person should be
released or should be held in pretrial detention.™* These PSAs produce two risk scores.
One attempts to determine the probability that an arrestee will commit another crime if
released.”*® The other attempts to determine the probability the arrestee will fail to appear
at court.”** These PSAs consider various factors including: age, type of offense, criminal
history, previous sentencing, and previous appearances.'°

On the other hand, a cash bail system requires an arrestee pay some money as
collateral, guaranteeing they will appear in court.™¢' If the arrestee fails to appear in court,
the government keeps the money; if they make their appearances, the money is

1455 CaL. CONST. art. 11, § 9.

1456 ARNOLD VENTURES, PUBLIC SAFETY ASSESSMENT FAQs (“PSA 101”) 5 available at
https://craftmediabucket.s3.amazonaws.com/uploads/Public-Safety-Assessment-101 190319 140124.pdf (last
visited Sept. 22, 2020).

7 1 at 1.

1458 Id.

1459 Id.

1460 /g at 2.

1461 Adureh Onyekwere, How Cash Bail Works, BRENNAN CENTER FOR JusT. (Dec. 10, 2019),
https://www.brennancenter.org/our-work/research-reports/how-cash-bail-works.
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returned.”*? In most states and counties judges have broad discretion in setting the bail
amount.’ In certain cases, the judge may choose not to fix a bail amount and instead
release the offender on their “own recognizance.” Own recognizance is essentially an
arrestee’s promise to return to court.*** However, when a person is unable to pay the bail,
they have two options: remain in jail or contact a bail bondsman.'*¢* The former option is
the reason approximately 70 percent of the US jail population consists of pretrial
detainees.’* Many people think the cash bail system discriminates against the poor and
minorities.’*’ This perspective stems from studies that show that people who are
incarcerated come from the poorest economic class, and that police in California arrest
minorities at much higher rates than white arrestees.’® Further, over 63 percent of
incarcerated persons in California are in jail because they cannot afford their bail
amount.™¢?

Bail Bonds companies usually provide a bond to secure a person’s release from

prison in return for a percentage of the bail amount.'’® However, when an arrestee uses a
bondsman, their money is not returned to them when they show up in court or if their case is
dismissed, as it typically would be if they had paid the government themselves.’" Instead,
the bail bondsman keeps the percentage paid by the arrestee, in addition to various fee
charges found in the terms and conditions of the bondsman'’s contract.’’2 In exchange for a
portion of the fee the bail bondsman charges, an insurance company underwrites the bail
bondsman.”* However, the bail bondsman is always responsible for any losses the insurer
may incur, so they pass these fees and payment plans onto the arrestees.’*’* Consequently,
the bail bonds industry profits substantially from arrestees who cannot afford their bail.’*’>

1462 Id.
1463 Id.
1464 Id.
1465 Id.
1466 Id.
1467 Id.

48 Liow California’s Pretrial Detention and Bail System Unfairly Punishes Poor People, HuM. RTs. WATCH (2017),
at 2, 5, 16 https://www.hrw.org/report/2017/04/11/not-it-justice/how-californias-pretrial-detention-and-bail-

system-unfairly#.
1489 10l at 17

470 Kayla James, How the Bail Bond Industry Became a $2 Billion Business, GLoBAL CiTizeN (Jan. 31, 2019),
https://www.globalcitizen.org/en/content/bail-bond-industry-2-billion-poverty,/.
1471
ld.
1472 Id.
1473 Id.
1474 Id.
1475 Id.
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. THE LAW
A. Current Law in California

The bail system in California is similar to systems used in other states. When a
person is arrested, the county officials that operate the jail can choose to hold the
individual until their arraignment or release them.’’¢ A person may be released on their
own recognizance or on bail, making a financial guarantee that they will return to appear
in court.””” An arraignment is the arrestee's first appearance in court, where the judge
reads the person the charges against them and appoints them an attorney if they have not
elected to retain an attorney themselves.’’® Some arrestees are held in jail prior to
arraignment; however, with the exception of certain violent felony charges, the California
Constitution guarantees a right to release prior to trial under conditions that are not
excessive.'”? The bail amount is set according to a “schedule” by a judge or a
magistrate.”® The judge will set a fixed amount of bail for the arrestee to pay and will
consider the safety of the public, the seriousness of the offense charged, the arrestee's
previous criminal record, and the probability that they will appear in court.™®' This gives the
judge a considerable degree of discretion in setting the terms and conditions of the
person’s bail and the judge may set an amount that they deem sufficient to ensure the
safety of the public or victim, or to ensure that the person will appear in court.™®?

As previously mentioned, there are two ways a person can pay their bail: they can
either pay it on their own or with the help of a bail agent.’** If the person pays their own
bail, it is generally returned to them when they appear in court."® If they use a bail agent,
they usually are required to pay a percentage of the bail to the agent, and the agent
makes the financial guarantee to the court to pay the full bail amount if the arrestee does
not make their appearances.’® The typical cost of using a bail bonds agent is 10 percent
of the bail amount set by the court.’*¢ If the arrestee misses their court date and the bail
agent pays the bail amount, the bail agent can seek repayment from the arrestee.’’ If an
arrestee is unable to pay their bail amount on their own and is unable to pay a 10 percent

476 Lecls. ANALYST'S OFF., PROPOSITION 25 1 (Nov. 3, 2020), available at https://lao.ca.gov/ballot/2020/Prop25-

110320.pdf.
477 CaL. CoNsT. art. 1, § 28(f)(3).

1478 | eGIs. ANALYST'S OFF., supra note 22, at 1.

1479 CaL. ConsT. art. 1, § 12.

1480 | eis. ANALYST'S OFF., supra note 22, at 2.

1481 CaL. ConsT. art. 1, § 12.

1482 CaL. CoNsT. art. 1, § 28(f)(3); CAL. PENAL CODE § 1270 (2020).
1483 | EIs. ANALYST'S OFF., supra note 22, at 2.

1484 Id.

1485 Id.

1486 Id.

1487 Id.
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fee to a bail agent, they stay in jail awaiting their court date.8®
B. Proposed Law
1. Overview

SB 10 was proposed by Senator Robert Hertzberg during the 2017-2018 legislative
session.® The purpose of the bill is to eliminate release on bail, create a new process for
release before arraignment, and change the existing process for release at or after the
arraignment hearing.™° Essentially, SB 10 aimed to eliminate money bail in favor of a risk
assessment system for release pending trial.’"

SB 10 creates a new system in which each court would be required to create a
“entity, division, or program,” called the Pretrial Assessment Services, that is tasked with
assessing the risk level of arrestees, reporting their results, and making recommendations
to the court for the conditions of the arrestee’s release. The court may assign its own
employees to Pretrial Assessment Services or it could contract with a public entity, an
adjoining county, or a regional group to perform the assessment, reporting, and
recommendation tasks. The members of Pretrial Assessment Services would all be
considered officers of the court and would not partake in any supervision services (like
probation or parole).™

2. Pre-arraignment Release

Under SB 10, any person arrested for most misdemeanor crimes will be booked and
released without being taken to jail, or, if they are taken into custody, they will be released
within 12 hours of booking with no risk assessment.™”* For all other crimes, Pretrial
Assessment Services will determine the arrestees risk of failing to appear in court and risk
posed to public safety if released using a “validated risk assessment tool.”"*?* The “tool”
must be one selected and approved by the court and Pretrial Assessment Services, and
taken from a list provided and maintained by the Judicial Council.*> Each assessment will
include a numeric “score” or a levels system to indicate whether the person is a “low,”
“medium,” or “high” risk of failing to appear in court and pose a threat to public safety.’*?

1488 Id.
1489 3B 10, 2016 Leg., 2017-2018 Reg. Sess. (Cal. 2016).
1490 Id.

9 California Proposition 25, Replace Cash Bail with Risk Assessments Referendum (2020), BALLOTPEDIA,
https://ballotpedia.org/California Proposition 25, Replace Cash Bail with Risk Assessments Referendum (2
020) (last visited Sept. 22, 2020).

1492 CaL. PENAL CODE §1320.7(g) (2020).
1495 CaL. PENAL CODE § 1320.8 (2020).
1494 CaL. PENAL CODE § 1320.9 (2020).
1495 CaL. PENAL CODE § 1320.7(k) (2020).
1496 CaL. PENAL CODE § 1320.9 (2020).
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Pretrial Assessment Services may also include recommendations that conditions be placed
on a person’s release to assure public safety and the person’s return to court, but for low
and medium risk persons, the conditions must be non-monetary.*’

Those arrested and detained that Pretrial Assessment Services finds to be “low risk”
will be released on their own recognizance with the least restrictive non-monetary
conditions.’?® Those “medium risk” arrestees may either be released or detained. If
released, the same conditions for their release applies as does for “low risk” persons.'**
Any person released on their own recognizance must sign a release agreement that
promises, among other things, that the person will appear in court, will not leave the state,
and knows about the consequences if they violate the conditions of their release.”™® Any
“high risk” arrestee or any person who was arrested for a violent or serious felony offense
will not be released.™"

3. Release at Arraignment

Courts will adopt rules for “medium risk” persons that the police hold until
arraignment, the first hearing in court in which the judge reads the charges.™” These court
rules will allow “medium risk” arrestees to be released on own recognizance or supervised
own recognizance.”™ The rules will also be evaluated annually by the court to consider the
impacts on public safety and the defendants’ due process rights.”™® A pre-arraignment
review may be done for those “medium risk” persons who were not eligible for immediate
release.™® A court may either approve or decline release based on the pre-arraignment
review, depending on if the court finds that conditions on release will ensure safety to the
public and the person’s appearance in court.’™

Pretrial Assessment Services will submit to the court, for consideration at the person’s
arraignment, information regarding the risk assessment score or level of the arrestee, the
criminal charges against the arrestee, additional information relating to the arrestee’s risk
to the public or risk of failure to appear in court, and their recommendation for conditions
of release.”™ The court may choose to release the person at arraignment and must apply

497 CaL. PENAL CODE § 1320.10(d) (2020).
1498 CaL. PENAL CODE § 1320.10(b) (2020).
1499 CaL. PENAL CODE § 1320.10(c) (2020).
1300 CaL. PENAL CODE § 1320.10(g) (2020).
1301 CaL. PeNAL CODE § 1320.10(e) (2020).
1302 CaL. PeNAL CODE § 1320.11 (2020).
1503 Id.

1504 Id.

1305 CaL. PeNAL CoDE § 1320.13 (2020).
1308 CaL. PENAL CODE § 1320.13(e), (h) (2020).

1307 CaL. PeNAL CoODE § 1320.15 (2020).
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the least restrictive non-monetary conditions to ensure the person will appear in court.™
The prosecution may request that the person remain detained until trial if they are charged
with certain violent crimes.”™ The court may find that there is no sufficient basis for
detaining a defendant until trial and may order their release, however, those found to be
“high risk” or those charged with violent or serious felonies must overcome a presumption
that no condition on release will ensure safety to the public or that they will return to
court.”® Most criminal charges that will be considered “high risk” and will be subject to a
presumption against release include crimes of violence against another person, serious or
violent felonies, or persons arrested while on conditional or supervised release or post-
conviction.™"

C. Path to the Ballot

In August 2018, California became the first state to eliminate the cash bail system
when the Legislature enacted and then Governor Jerry Brown signed SB 10 into law.™"
Immediately after Governor Brown signed SB 10, the bail bonds industry began collecting
signatures to reject SB 10 through a voter referendum.™" In order to qualify the referendum
for the ballot, the proponents needed to collect signatures amounting to 5 percent of the
votes cast in the last gubernatorial election.’™ After filing the referendum, the proponents
had 90 days to collect 365,880 signatures before November 26, 2018."*" Six days before the
deadline, the proponents submitted 576,822 signatures.™'® After a random sample count,
over 80 percent were found to be valid, approximately 409,505 signatures, exceeding the
number needed to qualify.”"

In January 2019, the “Referendum to Overturn a 2018 Law That Replaced Money Bail
System with a System Based on Public Safety Risk” qualified for the November 2020
ballot.™' This referendum became Proposition 25. If voters approve Proposition 25, SB 10
becomes law, eliminating cash bail in California. If voters reject the referendum, SB 10 fails,
maintaining the status quo of cash bail.

1308 CaL. PENAL CODE § 1320.17 (2020
1309 CaL. PENAL CODE § 1320.18 (2020
1310 CaL. PenAL CoDE § 1320.20 (2020).

311 CaL. PeNAL CODE § 1320.10(e) (2020).

312 Vanessa Romo, California Becomes First State To End Cash Bail After 40-Year Fight, NPR (Aug. 28, 2018),
https://www.npr.org/2018/08/28/642795284/california-becomes-first-state-to-end-cash-bail.
1313 Reid Wilson, Bail Bond Industry Mobilizes Against Calif. Law Eliminating Cash Bail, HiLL (Aug. 30, 2018),

https://thehill.com/homenews/campaign/404395-bail-bond-industry-mobilizes-against-calif-law-eliminating-cash-
bail.

1514 CaL. ConsT. art. II, § 9.

1515 BaLLOTPEDIA, supra note 37.

1516 /d

1317 CaL. SEC’Y OF STATE, FINAL RANDOM SAMPLE (2019), available at https://elections.cdn.sos.ca.gov/ballot-
measures/pdf/1856-finalrandomsample-1-16-19.pdf.

1518 /d

).
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186



D. Referendum Changes and Purpose

Proposition 25 is a referendum that gives the people the opportunity to vote on
whether to enact SB 10, which proposes to eliminate cash bail. Since Proposition 25 is a
referendum, voters who support SB 10 and the elimination of cash bail should vote YES on
the initiative, while voters who would like to retain cash bail should vote NO.

A YES vote eliminates cash bail in favor of pretrial risk assessment. This risk
assessment would determine if an arrestee would be released or detained until their trial.
No one will pay any fees for their release.

A NO vote retains the cash bail system. Some people could be released without
paying bail, while others would be required to pay bail. Fees could still be collected for a
person’s release. SB 10 would not take effect.

E. Related Legislation

In 2016, Assembly Member Rob Bonta proposed Assembly Bill (“AB") 42."" AB 42
was substantially similar to SB 10. It also proposed eliminating cash bail in favor of a
pretrial risk assessment to determine whether a person arrested would be detained.”™?
However, AB 42 was voted down on the Assembly floor.™”!

In 2017, Assembly Member Blanca Rubio proposed AB 789. AB 789 amended the
law pertaining to release on own recognizance.’?? This proposal passed the Legislature
and was signed into law by then Governor Jerry Brown."? This law expanded the criteria
under which a person can be prohibited from being released on own recognizance without
a court hearing.™?* Consequently, the expanded criteria granted judges greater discretion
in refusing to release arrestees on their own recognizance in certain circumstances.™” This
greater discretion made it more difficult for the alleged offenders to obtain release on own
recognizance, especially if they had a history of failing to appear in court.™?

1319 Assembly Member Bonta was also a lead coauthor of SB 10.

1320 AB 42, 2016 Leg., 2017-2018 Reg. Sess. (Cal. 2016) (as amended May 30, 2017, but not enacted).

321 Complete Bill History of AB 42,

https://leginfo.legislature.ca.gov/faces/billHistoryClient.xhtml?bill id=201720180AB42 (last visited Sep. 21,
2020).

1322 AB 789, 2017 Leg., 2017-2018 Reg. Sess. (Cal. 2017).

1323 Complete Bill History of AB 789,

https://leginfo.legislature.ca.gov/faces/billHistoryClient.xhtml?bill id=201720180AB789 (last visited Oct. 3,
2020).

1324 CaL. PENAL CODE § 1319.5 (2020).

1325 See CAL. PENAL CODE § 1319.5 (2020) (requiring court hearing before a magistrate prior to release on own
recognizance).

1326 See CAL. PENAL CODE § 1319.5 (2020) (prohibiting release on own recognizance in the event an alleged
offender fails to appear in court three times within three years).
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F. Other States
1. Alaska

In the summer of 2016, Alaska enacted SB 91. SB 91 completely overhauled Alaska’s
criminal justice system, including changes in bail, parole, and probation.™?” According to a
2018 report, since 2016, the prison population declined 4.8 percent while the prison
admission rate increased by 11 percent from October 2017 to July 2018."% This increase in
prison admission was attributed to an increase in crime.”” Even though some supporters
claimed that insufficient time passed to judge the merits of the bill, one of its sponsors
became convinced that it was a mistake.’*® Senator Mia Costello likened SB 91 to giving a
“green light” to criminals, allowing them to feel “emboldened by this law."”"?’

In 2018, in response to this perceived spike in crime, Republican Michael Dunleavy
campaigned on the platform “Make Alaska Safe Again.”™*? After his election, Governor
Dunleavy proposed and signed House Bill 49 (“HB 49”), which repealed and replaced SB
91.75% HB 49 reclassified many of the drug and sexual offenses that SB 91 attempted to
reclassify.”** The law also increased sentencing for felonies and misdemeanors while
keeping the maximum sentencing lengths.™* Discretion for parole and pretrial
determination was returned to the parole board and judge, the presumption of release was
eliminated, and the Pretrial Services Program was retained.™*¢ Additionally, manufacture
and distribution of methamphetamines was re-criminalized.™?’

327 Devin Kelly, Alaska’s criminal justice reform is achieving its goals, annual report says, ANCHORAGE DAILY
NEws (Nov. 2, 2018), https://www.adn.com/alaska-news/crime-courts/2018/11/02/alaskas-criminal-justice-
reform-is-achieving-its-goals-annual-report-says/.

1528 AL askA CRIMINAL JUSTICE COMM'N: 2018 ANNUAL REPORT 16 (Nov. 1, 2018), available at
https://s3.amazonaws.com/arc-wordpress-client-uploads/adn/wp-content/uploads/2018/11/02093414/ACIC-
Annual-Report-2018.pdf.

1529 Kelly, supra note 73.

1530 Alan Greenblatt, After Reforming Criminal Justice, Alaska Has Second Thoughts, GOVERNING (Feb. 2018),
https://www.governing.com/topics/public-justice-safety/gov-alaska-criminaljustice-increasing-crime-rates.html.
1531 1y

1532 7achary A. Siegel, Alaska Passed Sweeping Criminal Justice Reforms. Its New Governor Just Unraveled
Them., APPEAL (July 11, 2019), https://theappeal.org/alaska-passed-sweeping-criminal-justice-reforms-its-new-
governor-just-unraveled-them/.

533 Governor Dunleavy Signs Crime-Fighting Legislation Into Law, OFF. GOVERNOR MIKE DUNLEAVY (July 8, 2019),
https://gov.alaska.gov/newsroom/2019/07/08/governor-dunleavy-signs-crime-fighting-legislation-into-law/.
1534

1535

1536 1y

1537 1y

188



2. New York

In April 2019, New York enacted criminal reform legislation eliminating cash bail
and pretrial detention for almost all misdemeanors and nonviolent felonies.'*® However, it
was immediately opposed by law enforcement officials for being too lax on crime and
threatening public safety.’** After the Coronavirus pandemic caused a budget shortfall in
2020, the Legislature enacted a budget that included modifications to the criminal justice
reform enacted in 2019.">*° These modifications expanded the list of crimes in which judges
could employ bail and included persistent offenders in that list.™>*'

3. New Jersey

In 2014, New Jersey passed Senate Bill 946 (“S946"). This law all but eliminated cash
bail.”™* In place of bail, this law allows judges to determine whether to detain an offender
or release them based on an assessment of the risk they pose to the community.™*
However, judges in New Jersey are empowered to detain offenders for up to 180 days after
their indictment, unlike in New York."™™** Further, judges may grant prosecutorial motions for
revocation of release to offenders.™*

In 2018, the New Jersey Judiciary published a report assessing the results of this new
law. The rate of new offenses committed by people awaiting trial increased from 12.7
percent in 2014 to 13.7 percent in 2017."* Court appearances decreased from 92.7 percent
in 2014 to 89.4 percent in 2017.>* The average time defendants spent in pretrial detention
decreased from 62.4 days in 2014 to 37.2 days in 2017."* The report also showed that

1538 MICHAEL REMPEL & KRYSTAL RODRIGUEZ, CTR. FOR COURT INNOVATION, BAIL REFORM IN NEW YORK: LEGISLATIVE
PROVISIONS AND IMPLICATIONS FOR NEW YORK CITY 1 (2019), available at
https://www.courtinnovation.org/sites/default/files/media/document/2019/Bail Reform NY full 0.pdf.

1359 Luis Ferré-Sadurni & Jesse McKinley, ‘We Can't Spend What We Don't Have’: Virus Strikes N.Y. Budget, N.Y.
TIMES (April 2, 2020), https://www.nytimes.com/2020/04/02/nyregion/coronavirus-ny-state-budget.html.

1540 1

1541 4

1342 Rafael A. Mangual, How New Jersey Did Bail Reform Better Than New York, MANHATTAN INST. (Jan. 12,
2020), https://www.manhattan-institute.org/how-new-jersey-did-bail-reform-better-than-new-york.

*%3 Joe Hernandez, N.J. Officials Finally Release Data on Bail Reform. Their Conclusion? It's Working, WHYY
(April 2, 2019), https://whyy.org/articles/n-j-officials-have-finally-released-data-on-bail-reform-their-conclusion-its-

working/.

%4 Mangual, supra note 88.
1545 Id.

1346 N.3. JupIcIARY, 2018 REPORT TO THE GOVERNOR AND THE LEGISLATURE 13 (2018), available at
https://njcourts.gov/courts/assets/criminal/2018cjrannual.pdf?c=Zp5.

1347 1. at 14.

1348 /0 at 21.
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black arrestees experienced an average reduction of 10.3 days in pretrial detention, and
white arrestees 5.2 days.™*

The jail population declined by 5,600 for men and 600 for women from 2012 to
2018.7%° This decline included approximately 3,000 black individuals, 1,500 white
individuals, and 1,300 Hispanic individuals.”™' However, the proportion of Black prisoners
remained constant at 54 percent of the overall population, while the proportion of white
prisoners increased slightly from 28 to 30 percent, and the Hispanic population slightly
decreased from 18 to 16 percent.”*? The racial distribution remained constant among men,
while the proportion of black women decreased from 44 to 34 percent, and the distribution
of white women increased from 44 to 54 percent.’>

Fiscally, the criminal justice reform did not fare well. In 2018, expenses exceeded
revenue.'* The program cost approximately $35 million, while the new court fees net
approximately $22 million.™>* According to John Donnadio, the Executive Director of the
New Jersey Association of Counties, “the state's 21 counties are also dealing with added
costs because prosecutors' offices have had to hire additional staff.”** Some proponents
claim that a diminished prison population will lead to a reduction in prison costs.™>’
However, the reduction in jail population “hasn't translated to cost savings as of yet. It may,
two or three years down the road as jail staff shrink through attrition.”"*>#

ll.  DRAFTING ISSUES

Proposition 25 is a referendum. This means that its aim is to overturn a law passed
and approved by the Legislature — SB 10. Right now, SB 10 is on hold, so there is currently
no effect on existing law. Passing the measure allows the proposed law to go into effect,
making changes to various sections of the Government and Penal Codes.™’

1349 /. at 22. Time spent in jail pretrial decreased from 42.3 to 32.0 days for black defendants and from 22.7
to 17.5 days for white defendants.

1550 /g at 26.

51 /g at 27.

592 /d at 27.

1558 /d. at 28.

5% /g at 39.

1355 Maddie Hanna, What Happened When New Jersey Stopped Relying on Cash Bail, PHILA. INQUIRER (Feb.
16, 2018), https://www.inquirer.com/philly/news/new_jersey/new-jersey-cash-bail-risk-assessment-
20180216.html.

1556 1

1357 Katherine Landergan, Report: Bail Reform Has Lowered Jail Population, but Program Facing ‘Funding

Crisis; PoLmico (April 2, 2019), https://www.politico.com/states/new-jersey/story/2019/04/02/report-bail-reform-
has-lowered-jdgil-population-but-program-facing-funding-crisis-945756.

5% Hanna, supra note 101.

1359 3B 10, 2016 Leg., 2017-2018 Reg. Sess. (Cal. 2016) (amending Cal. Gov. Code § 27771; adding Cal. Penal
Code §§ 1320.6-1320.34; repealing Cal. Penal Code §§ 1268-1320.5).
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1. CONSTITUTIONAL ISSUES
A. Federal Constitution

The Eighth Amendment prohibits excessive bail."® In 1951, the Supreme Court
clarified that “[the bail] clause has never been thought to accord a right to bail in all cases,
but merely to provide that bail should not be excessive in those cases where it is proper to
grant bail.”™¢! Further, in a separate case around the same time, the Court also declared
that since bail is used as a means of ensuring a defendant will appear in court, any
amount of bail set higher than reasonably necessary to fulfill that purpose is ‘excessive. >
In 1987, the Court made another pronouncement regarding pretrial detention and the Eight
Amendment, holding that “nothing in the text of the Bail Clause limits permissible
Government considerations solely to questions of flight. The only arguable substantive
limitation of the Bail Clause is that the Government's proposed conditions of release or
detention not be ‘excessive’ in light of the perceived evil.”™>%

Since SB 10 only modifies the type of bail courts will use, by eliminating money bail
in favor of release on recognizance, it should not cause an Eighth Amendment issue. A
question of excessiveness in bail amount should not arise because SB 10 would eliminate
money bail. The question of pretrial detention, which SB 10 would still allow, has been
approved by the Supreme Court."*

B. State Constitution

The California Constitution guarantees a right to release prior to trial under
conditions that are not excessive, but stipulates certain violent and serious felonies to which
that rule does not apply.”™® The language in SB 10 is consistent with the limitations in the
California Constitution regarding which offenses are exempt from the opportunity for non-
excessive release.™®

1360 U S. Const. amend. VIIl.

1581 Carlson v. Landon, 342 U.S. 524, 545-46 (1952).
1562 Stack v. Boyle, 342 US. 1, 5 (1951).

1363 .S, v. Salerno, 481 U.S. 739, 743, 754 (1987).
1364 /d. at 754.

1365 CaL. ConsT. art. |, § 12.

1566 3B 10, 2016 Leg., 2017-2018 Reg. Sess. (Cal. 2016) (adding Cal. Penal Code §§ 1320.10 (e), 1320.13(b),
1320.20).
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IV.  PUBLIC POLICY ISSUES
A. Opponents

The opponents of the proposition, seeking a YES vote, provide three primary
arguments in favor of ending cash bail and replacing it with a risk assessment system:
money bail is unfair and unjust; allowing money bail creates a public safety concern; and
money bail is more expensive for taxpayers.

Opponents argue that the cash bail system treats people differently based on their
ability to pay and often is grossly disadvantageous those experiencing poverty. Because
people with wealth have the ability to pay bail costs or bonds, they essentially can pay for
their release and are given an advantage and opportunity that the poor are not.™¢’
Opponents contend that poor people are punished by having to remain in jail for extended
periods of time awaiting their trial or arraignment dates because they are unable to pay
for their freedom, making the application of the system unjust and unfair to those without
the appropriate means.™®® Further, because poverty often disproportionately affects people
of color, opponents assert that the system is discriminatory in its effect.’*” Opponents also
claim that Prop 25 is predominantly supported by the predatory bail bonds industry that
profits off of the poor and does not really have the best interest of the people in mind."°

Under the new bail system, opponents argue, the safety of the public will be the
primary concern.”™" Judges’ determinations regarding whether to release people will be
based on whether they are likely to commit another crime or flee from their court dates,
and will not focus on how much money someone has. The risk assessment system,
according to the opponents, will make the safety of the public the guiding principle.™"?

Some opponents to Prop 25 also contend that the risk assessment system will result
in cost saving to taxpayers. They argue that there are many thousands of people awaiting
trial in jail and California taxpayers front the bill for detaining them.™’”® The new system
would presumably reduce the number of pretrial detainees and lessen the jail population,
saving taxpayers “millions every day.”""*

1567 CAL. SEC'Y OF STATE, OFFICIAL VOTER INFORMATION GUIDE: CALIFORNIA PRIMARY ELECTION, TUESDAY NOVEMBER 3, 2020,
at 76, available at https://vig.cdn.sos.ca.gov/2020/general/pdf/complete-vig.pdf [“NOVEMBER 2020 VOTER
GUIDE"].

1568 Id.

139 Onyekwere, supra note 7.

%70 James, supra note 16.

1371 Novemser 2020 VOTER GUIDE at 76.

1572 4y

>3 Why we need Reform, YEs ON 25, https://yesoncaprop25.com/why bail reform (last visited Sept. 22, 2020).
1574 1y
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B. Proponents

Proponents, seeking a NO vote on Prop 25, make many arguments against
replacing the cash bail system with the risk assessment system proposed by SB 10. Some of
their arguments include that: (1) the risk assessment system uses unreliable computers
systems that will eliminate the right to bail and increase bias against minorities; (2) the use
of the risk assessment system will result in an increased risk to public safety; and (3) the SB
10 system will have a significant negative impact on taxpayers and the bail industry.

Proponents argue that the risk assessment system would use computer algorithms
that are unreliable and do not provide the level of fair judgment that a judge would
have.”™”® The use of these kinds of computer systems could result in more burden on the
court by requiring them to reevaluate and sometimes “overrule the computer’s decision.”'>’¢
Moreover, proponents argue, the current bail system gives people the choice to secure their
release by paying for it and the risk assessment system would deny them of that choice.
Some civil rights groups argue that these computer algorithms would use profiling methods
that would create more biased outcomes against people of color and the poor than
already exists under the cash bail system.™’”’

Proponents also contend that the risk assessment release system would result in
increased risk to public safety by allowing for the release of criminals immediately following
their arrest.”’® The current system, according to proponents, ensures that people accused of
crimes will make their court appearances and be held accountable for their actions. Some
proponents believe this risk assessment system could also result in an increased burden on
law enforcement agencies.”™”

Contrary to opponents’ arguments, proponents claim that the risk assessment
release system would increase the cost to taxpayers. Local and state court costs would
increase, according to proponents, from implementing the new system, which will impact
the cost to taxpayers.™® The State Judiciary would bear the cost of contracting out for
Pretrial Assessment Service employees and counties would be reimbursed for any
outstanding expenses.”®' However, some organizations have voiced concerns over the
State’s reliability in following through on fiscal promises.'® Proponents argue that state and

375 Get the Facts, No ON PROP 25, https://stopprop25.com/getthefacts/ (last visited Sept. 22, 2020).
1376 Novemser 2020 VOTER GUIDE at 77.
*7 Nadia Lopez, California’s Cash Bail System Favors the Rich. Would Replacing it Help People of Color?,

FRESNO BEE (Sept. 16, 2020), available at https://www.fresnobee.com/news/politics-
government/election/article245051135.html.

1578 Id.

1379 No oN Prop 25, supra note 121.

1580 Id.

1381 CaL. PENAL CODE §§ 1320.26-1320.29 (2020).

1582 RURAL CNTY. REPRESENTATIVES OF CAL. (“RCRC"), MEMO ON SENATE BiLL 10 - BAIL REFORM REFERENDUM (2020),
available at https://legistarweb-
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county budgets are facing historically deficient budgets resulting from the coronavirus
pandemic, and this bill would only increase those deficits, causing taxpayers to suffer.8
Furthermore, proponents contend that the bail bonds industry faces elimination and all bail
bonds agents, including small business owners, and their employees will face
unemployment if this measure passes.'?

C. Fiscal Impact

According to the Legislative Analyst’s Office (“"LAQ”), the size of the effects to state
and local budgets is uncertain and would depend on the interpretation and implementation
of the statute and other various factors. However, it is estimated that there would be
increased state and local pretrial release costs, decreased county jail costs, and impacts
on state and local tax revenues.

The increase to the state and local governments would likely result from increased
workload on pretrial risk assessment and pretrial detention hearings. These costs may be
offset by a decrease in other areas, but ultimately, the LAO estimates increased costs in the
mid hundreds of millions annually. However, the financial burden would be shifted from
county budgets to the State’s General Fund as the costs will primarily be borne by the State
Judiciary.™® However, as evidenced by Proposition 98 and education funding, the
Legislature often finds ways to shift revenue to limit financial obligations of the General
Fund.™® Consequently, there may be little hope that the State will follow through on its
financial obligations to the Judiciary and local governments, which may leave the county
budgets to bear the brunt of the costs.™®’

Cost effects on county jails will depend on the number of people released and
detained under the new system. There could be a substantial decrease in jail populations
because people who normally would not have been able to pay their bail may be
increasingly released on own recognizance. On the other hand, the new system could also
result in an increase in jail population because people who normally would pay for their
release may be increasingly detained. The LAO estimates that the former is more likely and
that this will probably result in a decrease of tens of millions of dollars for county jails.

production.s3.amazonaws.com/uploads/attachment/pdf/616158/Senate Bill 10 -
Bail Reform Referendum MEMO - PS.pdf.

1385 NovemBer 2020 VOTER GUIDE at 77.

1384 No on Prop 25, AM. BAlL COALITION, https://ambailcoalition.org/californians-for-safer-communities/ (last
visited Sept. 22, 2020).

1985 CaL. PENAL CODE §§ 1320.26-1320.29 (2020).

198 See LEGIS. ANALYST'S OFF., A HISTORICAL REVIEW OF PROPOSITION 98 18-20 (2017), available at

https://lao.ca.gov/reports/2017/3526/review-prop-98-011817.pdf (detailing twenty-four instances in which the
state shifted revenue resulting in increased state revenue and subsequent decrease in education guarantees).

1387 RCRC, supra note 128.
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The impact on state and local tax revenues is uncertain. In 2018, revenues from
taxes on bail fees collected by insurance companies totaled $13 million.”® These revenues
could decrease due to insurance companies no longer paying insurance taxes on bail
bonds.™® Or tax revenues could increase because the money people would normally
spend on bail or bonds could be spent on taxable goods.

V. CONCLUSION

Proposition 25 determines whether California will implement SB 10. The aim of SB 10
is to implement a risk assessment system to replace the existing cash bail system. The risk
assessment system would focus on the level of risk a person poses of not appearing in
court and to public safety. If Pretrial Assessment Services determines that a person is a
flight risk or subject to repeat offenses, the court may choose to keep them detained until
their arraignment or trial dates. Proponents of the referendum believe the risk assessment
system would create a less just and fair system that would potentially subject people of
color to worse biases, create a greater risk to public safety, and cost taxpayers more
money. Opponents of the proposition, in favor of SB 10, think that the cash bail system
favors the wealthy and unfairly punishes the poor and communities of color, and the risk
assessment system would put more focus on public safety and save taxpayers money. The
financial effects on the state and local governments is uncertain at this time, with estimates
on cost and savings being in the tens of millions.

1388 | opez, supra note 123.
1389 See Letter from Gabriel Petek, Legislative Analyst & Keely Martin Bosler, Director of Finance, to Hon.
Xavier Becerra, Att'y Gen., Cal. Dept. of Just. at 2 (Sept. 4, 2019), available at

https://lao.ca.gov/ballot/2019/190493.pdf (describing how the insurance companies paid approximately $13
million in 2018, for insuring bonds).
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