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I.

EXECUTIVE SUMMARY

Proposition 22, the Protect App-Based Drivers and Services Act, would classify appbased drivers as independent contractors. The initiative would exempt app-based
transportation and delivery companies from providing drivers with benefits guaranteed to
employees but requires benefits not otherwise guaranteed to independent contractors.1
Proposition 22 would set minimum compensation and increases overtime pay for appbased drivers.2 App-based transportation and delivery companies (“network companies”)
would be required to provide healthcare subsidies and carry liability insurance for drivers
who average over 15 hours per week during a calendar quarter.3 Under Proposition 22,
network companies would have to perform background checks on their drivers and
implement sexual harassment policies.4 Proposition 22 would also create criminal penalties
for impersonating an app-based driver.5
A YES vote supports classifying app-based drivers as independent contractors, not
employees, and will override recent judicial decisions.6
A NO vote supports existing law classifying app-based drivers as employees and
not independent contractors.7
II.

THE LAW
A. Background

The California Labor Code governs the relationship between employers and
employees in the state, but common law additionally recognizes that relationship for the
purposes of vicarious civil liability and anti-kickback laws.8 The Labor Code defines an
“employer” as one who engages a person—the “employee”—to “do something for the
employer or a third person.”9 California law presumes that workers are employees if they
are performing services that require a license.10 However, status as an “independent
contractor” can be established by proving the worker controls the manner in which they
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work, performs services normally done by independently established businesses, and is a
bona fide vendor not merely trying to avoid employee status.11
B. Existing Law
The court in Dynamex Operations West, Inc. v. Superior Court of Los Angeles
established a three-factor test to decide a worker’s status as an independent contractor,12
which California Assembly Bill 5 (“AB 5”) codified into law the following year.13 This threeprong “ABC” test presumes workers are employees, and permits hiring companies to
classify workers as independent contractors if: (1) the worker is free from the hiring
company’s control and while working; (2) the worker is doing work outside of the company’s
usual course of business; and (3) the worker is engaged in an established trade,
occupation, or business that is the same as the work being done.14 Based on this test, a
hiring business must prove that the worker in question satisfies all three conditions to
successfully classify that worker as an independent contractor rather than as an employee.
This distinction becomes significant with respect to compensation and benefits.
California’s wage and hour laws—which include minimum wage, overtime, and
breaks—workplace safety laws, and retaliation laws only protect employees—not
independent contractors.15 Employees can go to a state agency—such as the Labor
Commissioner’s Office—to seek enforcement of these laws, but independent contractors
must resolve their disputes and enforce their contractual rights through the courts.16
The California Legislature passed AB 5 on September 11, 2019, and Governor Gavin
Newsom signed it into law on September 18, 2019.17 Many app-based network companies—
like Uber, Lyft, Doordash, and Postmates—considered leaving California because they
thought they would not be able to continue to effectively operate in California under the
requirements established by AB 5.18 After the law took effect in January 2020, Uber and
Postmates requested a preliminary injunction preventing the enforcement of AB 5 against
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companies.19 Plaintiffs offered several constitutional challenges to the law, but the district
court rejected their request for an injunction, so AB 5 still applies to network companies. 20
C. Path to the Ballot
1. External Factors
Laws regulating the relationship between network companies and app-based
drivers vary nationally:
• In 2016, Uber and Lyft briefly left Texas when lawmakers increased
background check requirements for app-based drivers but returned when
state courts overruled the law.21 In 2019, the Texas Workforce Commission
adopted a rule that gig-economy workers—including app-based drivers—are
independent contractors.22
• In New York City, the Taxi and Limousine Commission issued rules in 2018
that set minimum pay for app-based drivers based on how much time appbased drivers spend transporting passengers.23
• Massachusetts filed a lawsuit in July 2020 to declare that Uber and Lyft
drivers are employees under state employment law.24
The United States Department of Labor also announced a proposal in late
September 2020 to treat gig workers as independent contractors, but—beyond federal
minimum wage and overtime laws—the interpretive rule would not supersede state
employment laws.25
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2. California v. Uber & Lyft
The State of California brought this case May 5, 2020.26 The complaint alleges that
Uber and Lyft avoided complying with workplace standards and requirements by
misclassifying their drivers as independent contractors rather than employees.27 On August
10, 2020, the San Francisco County Superior Court issued an injunction restraining Uber and
Lyft from classifying their drivers as independent contractors.28 Uber argued the work drivers
perform is outside of Uber’s normal course of business.29 Judge Ethan P. Schulman wrote,
“to state the obvious, drivers are central, not tangential, to Uber and Lyft’s entire ridehailing business.”30
The case is currently on appeal before the California First District Court of Appeal to
determine whether Uber and Lyft have misclassified their employees against the current
standard set up by the “ABC” test in AB 5.31 On August 20, 2020, the appellate court stayed
Judge Schulman’s injunction from taking effect.32 Instead, the court allowed Uber and Lyft to
file written consents to expedited procedures until August 25, 2020. Additionally, the court
required Uber and Lyft to file sworn statements confirming that their companies have
developed implementation plans should the court uphold the injunctions and should voters
reject Proposition 22.33 In September and October, several parties filed amicus curiae briefs
in support of each side, and both parties presented their arguments on October 13, 2020.34
3. Filing of Proposition 22
Three network companies—Uber, Lyft, and Doordash—filed Proposition 22 in October
2019. 35 After proponents spent nearly $6.5 million gathering signatures, the initiative
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qualified for the ballot the following May.36 In California, Office of the Attorney General
writes the title, summary, and label for initiatives that appear on the ballot and ballot
pamphlet.37 Backers of Proposition 22 sued Attorney General Xavier Becerra this summer,
charging his label, title, and summary for the ballot were “infected with the contagion of
bias and hostility” left over from California v. Uber & Lyft.38 However, Sacramento Superior
Court Judge Laurie Earl held that the descriptions were not false, misleading, or inaccurate
and that the previous lawsuit was irrelevant.39 Judge Earl noted that Proposition 22 would
exempt network companies from complying with various state laws pertaining to
employers.40
D. Proposed Law
Proposition 22, the Protect App-Based Drivers and Services Act, declares that appbased drivers are independent contractors in California if the network company meets
certain conditions.41 To maintain their workers’ status as independent contractors, network
companies may not require app-based drivers to work specific or minimum hours or accept
any service request as a condition of maintaining access to the network.42 Network
companies also may not restrict app-based drivers from working for other network
companies or restrict app-based drivers from working in another lawful occupation.43 The
initiative also requires network companies and app-based drivers to enter work agreements
that include provisions requiring cause to terminate employment and a process to appeal
termination.44 Proposition 22 prevents the California State Legislature from amending this
measure unless seven-eighths of Assembly members and Senators vote in support of the
amendment.45
The proposition establishes a minimum level of compensation for app-based
drivers.46 This calculation is based on an app-based driver’s “engaged time,” which begins
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when the driver accepts a network request and ends when the driver completes that
request.47 Under Proposition 22, if a driver earns less than the minimum for the driver’s
engaged time during a pay period, the network service must remit the difference to the
driver before the end of the next pay period.48 If a driver averages 15 hours per week
engaged in a network’s service requests over a calendar quarter, the driver earns a
healthcare subsidy from the network company. The healthcare subsidy is a payment equal
to 50% of the average Affordable Care Act contribution for Covered California premiums for
that quarter.49 App-based drivers averaging at least 25 hours per week over a calendar
quarter are entitled to a payment equaling 100% of the average Covered California
premiums for that quarter.50 Network companies would also have to carry loss and liability
insurance covering medical expenses and death/disability payments for events that occur
during a driver’s engaged time.51
Proposition 22 prohibits discrimination against app-based drivers, requires network
companies to implement and maintain sexual harassment policies, and contains additional
measures intended to protect the public.52 A network company must conduct a criminal
background check for every app-based driver that uses its network, provide safety training
to its app-based drivers, and give law enforcement an exclusive channel to submit requests
for information.53 The proposition requires network companies to immediately suspend
drivers reasonably suspected of intoxication during engaged time and to limit app-based
drivers to 12 hours of network access within a 24-hour period.54 Furthermore, Proposition 22
criminalizes the impersonation of app-based drivers as a misdemeanor.55 Offenders face up
to six months in jail and a $10,000 fine.56
III.

DRAFTING ISSUES: AMENDMENT CLAUSE

Proposition 22 contains an amendment clause that explains how the California State
Legislature could amend the initiative.57 According to the California Constitution, “the
Legislature may amend or repeal an initiative statute by another statute that becomes
effective only when approved by the electors unless the initiative statute permits
amendment or repeal without the electors’ approval.”58 Initiative statutes may contain
language that requires a supermajority vote by the Legislature in order for the amendment
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to pass.59 Proposition 22 contains an amendment clause that allows the Legislature to
“amend this chapter by a statute passed in each house of the Legislature by rollcall vote
entered into the journal, seven-eighths of the membership concurring . . . .”60 In effect, 87.5%
of the Legislature must vote to enact an amendment of Proposition 22’s initiative statute in
order for that amendment to succeed. In simpler terms, 35/40 Senate members and 70/80
Assembly members must agree for an amendment to pass. Proposition 22 also expressly
prevents the Legislature from reclassifying app-based drivers.61 While the initiative’s
thresholds for amendment by the Legislature exceeds the highest thresholds in current
California statutory law, several enacted initiatives do not authorize amendments by the
Legislature at all.62 If Californians pass Proposition 22, the they would likely need to enact a
new ballot initiative to amend Proposition 22’s initiative statute.
IV.

CONSTITUTIONAL AND STATUTORY ISSUES
A. Federal Constitutional Issues

The Fourteenth Amendment prohibits states from passing laws that deny equal
protection under the law, but Proposition 22 treats app-based drivers differently than other
drivers who are entitled to employee benefits and protections under existing law.63 Courts
will uphold laws regulating app-based driver employment if the laws are rationally related
to a legitimate state interest and do not target app-based driver with animus.64 Provisions
providing protections and benefits and public support from some app-based drivers likely
preclude a court from finding that Proposition 22 targets app-based drivers with animus.65 A
court would likely determine that Proposition 22 is rationally related to preserving the
state’s legitimate interest in regulating employment and uphold the law against an Equal
Protection Clause challenge.
The Fourteenth Amendment also prohibits states from depriving a person of liberty
or property without due process, but Proposition 22 arguably deprives app-based drivers of
employee status and benefits.66 However, courts do not consider vocational liberty

59
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interests—such as worker classification and the benefits that come with employee status—to
be fundamental rights.67 Therefore, when elected leaders lawfully pass worker-classification
legislation, courts will uphold that legislation if they can find a “conceivable basis on which
it might survive constitutional scrutiny.”68
Federal regulations preempt state law, but courts will only strike down state laws
that conflict with federal regulation if the impact is more than tangential.69 The United States
Department of Labor enforces federal minimum wage and overtime pay rules, but states
have authority to determine worker classifications.70 Proposition 22 does not treat out-ofstate app-based drivers differently than California app-based drivers and therefore does
not likely violate the Dormant Commerce Clause.71

B. State Constitutional Issues: Workers’ Compensation
The California Constitution gives the Legislature full authority to create and enforce
workers’ compensation.72 Nothing prohibits the inclusion of workers’ compensation in an
initiative statute.73 Proposition 22 does not explicitly provide workers’ compensation benefits
within its compensation section; however, it does provide comparable benefits to workers
classified as independent contractors.
Proposition 22 requires network companies to provide occupational accident
insurance to cover injuries in addition to disability payments that would cover 66% of a
worker’s income up to 104 weeks.74 The proposition also extends accidental death
coverage to families of drivers who die during network company engaged time.75
Automobile insurance coverage is not included for driver injuries or car damage but is
included for third-party injuries.76 A network company can deny the coverage offered in
Proposition 22 if the worker was online on the app but not on “engaged time.”77 This gap in
coverage raises an issue of app-based workers being potentially liable for accidents that
could occur while they are simply sitting in their car waiting to accept a request from the

67
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network company app. California law, on the other hand, currently requires an employer to
supply workers’ compensation coverage that covers workers for on-the-job injuries.78
Additionally, California law states that insurance coverage still extends to workers who take
minor detours at work,79 which contrasts with the lack of coverage for non-engaged time
indicated by the language in Proposition 22.80
While Proposition 22 would offer new benefits to independent contractors creating a
new class of workers, it carves out an exemption that allows network companies to deny
their drivers employee benefits.81 These network companies would not have to provide
standard employee benefits because their workers would be independent contractors
rather than employees.82 If Proposition 22 passes, drivers could file lawsuits against the
hiring network company for incidents that could foreseeably occur on the job. For example,
a driver who is actively on the app could potentially be involved in an accident while
waiting to accept a ride or delivery. Because that driver would not have accepted a ride or
delivery, that driver would not be covered under Proposition 22’s provisions because the
incident occurred while the driver was between a ride or delivery. It is unclear how
successful these lawsuits would be but, considering drivers spend significant time in their
vehicles waiting for a ride or delivery request, drivers are vulnerable to incidents that
Proposition 22 does not expressly cover.83
V.

PUBLIC POLICY ISSUES
A. Proponent’s Arguments

Proponents of Proposition 22 have support from a broad spectrum of interest groups
including business and taxpayer associations, as well as the prominent network companies
that would be subject to the initiative statute. Public safety organizations, senior advocates,
several local chapters of the NAACP, the National Action Network, and other community
advocacy groups also support Proposition 22.84
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1. Labor Issues
Independent contractor status provides worker flexibility not guaranteed to
employees because they may determine their own hours, choose which requests they
accept, and work for multiple companies in any industry.85 This flexibility allows workers to
earn extra money through app-based driving without sacrificing their autonomy or making
undesirable long-term commitments. Proposition 22 would enable app-based driver to
maintain their independence, but it also entitles them to benefits not otherwise guaranteed
to independent contractors.
2. Business & Consumer Concerns
The majority of large network companies are based in California,86 and they argue
AB 5 is problematic legislation that places a burden on a vital industry in the state.87
Standard employee benefits account for 20% of employee costs.88 Forcing network
companies to comply with exiting law risks thousands of jobs if companies choose to
reduce wages or jobs in order to mitigate any potential reductions in profits.
If worker classification under existing law applies to rideshare and delivery workers,
the costs could be so burdensome to network companies that it would significantly limit the
availability and affordability of these services. These network companies have publicly
threatened to cease operations and relocate headquarters if forced to comply with existing
law.89 Losing these services could increase costs and reduce choices for consumers unless
other companies can find a way to make the employee model profitable for network
companies.
3. Public Safety
Proposition 22 would provide increased protections for both app-based drivers and
riders alike. The initiative would introduce requirements for app-based drivers to pass
criminal background checks and be subject to antidiscrimination and sexual harassment
training. 90 Proposition 22 would also protect consumers by introducing misdemeanor
criminal penalties for impersonating app-based drivers.91
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California cities have seen significant reductions in DUI rates after network
companies started offering rideshare and delivery services.92 Furthermore, app-based
drivers deliver food and medicine to people forced to stay indoors—essential services
during the COVID-19 crisis.93
B. Opponent’s Arguments
Opponents of Proposition 22 include prominent Democrats like former Vice President
Joe Biden, California Senator Kamala Harris, Massachusetts Senator Elizabeth Warren,
Speaker of the California Assembly Anthony Rendon, and several labor organizations.94
California Labor Commissioner Lilia García-Brower recently sued both Uber and Lyft for
committing wage theft by misclassifying their workers as independent contractors instead of
employees and is seeking reimbursement for lost drivers’ wages.95 Commissioner GarcíaBrower stated this misclassification “leaves workers without protections such as paid sick
leave and reimbursement of drivers’ expenses, as well as overtime and minimum wages.”96
The main arguments against Proposition 22 are labor issues, public safety, fair elections,
and potential ripple effects.
1. Labor Issues
Proposition 22 establishes a base level of compensation for app-based
transportation or delivery workers that consists of two components: (a) 120% of the
“applicable minimum wage” and (b) 30 cents per mile.97 However, the minimum wage and
mileage reimbursements are both determined based on a driver’s engaged time or
engaged miles, as defined in the definitions section of Proposition 22.98 So, a network
company will only pay its workers for the time between accepting and completing a ride or
delivery but not for waiting time or minor detours while logged into the app.99 To make up
for this loss in revenue, drivers might be forced to work longer shifts or more days in the
week than originally planned. Also, there is no express provision in Proposition 22 for
overtime pay. In California, employers are required to pay employees 150% of the state or
local minimum wage after that worker has worked eight hours in one day or after the
worker has completed 40 hours in one week.100
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Proposition 22 does include mileage reimbursements for drivers, at a rate of 30
cents per mile,101 but that is lower than what employee drivers receive under current
California law. California law calculates the standard IRS mileage reimbursement rate for
driving time at 57.5 cents per mile.102 Unlike Proposition 22, current California law does not
take into account “engaged time.”103 Proposition 22’s compensation provision indicates that
drivers will receive 120% of the applicable wage for that engaged time.104 However, after
taking into account several loopholes—unpaid waiting time, unreimbursed waiting time
expenses, underpayment for driving expenses, unpaid payroll taxes and employee benefits,
and an added health care stipend—drivers will likely receive much less than Proposition 22
implies.105 For example, in 2021, minimum wage in California will be $13 per hour, meaning
that drivers would theoretically receive $15.60 per hour.106 After subtracting hidden costs for
these variables, a driver could be left with a mere $5.64 per hour of engaged time.107 Under
Proposition 22, drivers could be paid less than what they are currently earning—and
potentially even less than minimum wage.
Additionally, California law requires employers to compensate their workers for all
other work-related expenses, including the worker’s phone plan costs or cleaning
equipment for their vehicle, but there is no comparable language for independent
contractors in Proposition 22.108 Exempting network companies from providing these
resources raises concerns for workers and consumers alike because drivers need to
continuously sanitize their vehicles during the COVID-19 crisis to ensure adequate
decontamination.109 Finally, because Proposition 22 classifies app-based drivers as
independent contractors, the proposition would preclude them from receiving
unemployment insurance in the event of job loss within California.110
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2. Public Safety
The California Division of Occupational Safety and Health is the state agency that
enforces workplace safety and health standards. Current California law requires all
employers to ensure a safe and healthy workplace.111 All employers must create and
implement an Injury and Illness Prevention Program for their employees, including a
reoccurring assessment of potential new hazards.112 However, Proposition 22 eliminates this
requirement for network companies.113 California law requires that employers keep a record
of any work-related injuries.114 While the California Public Utilities Commission requires
employers to report accidents, there is no requirement within Proposition 22 that mandates
network companies to keep a record of these work-related injuries.115 Proposition 22 also
does not include any language indicating that the network companies will handle
workplace violence even though drivers commonly encounter or experience workplace
violence.116 While Proposition 22 does include a requirement that drivers have to complete
a safety training course,117 California law already contains this requirement for
employees.118 Proposition 22 would require app-based drivers to “review and confirm” the
network company’s sexual harassment policy, but the initiative’s provisions do not specify
details for compliance.119
3. Fair Elections
From the beginning of January until the middle of September 2020, proponents
raised over $184 million in support of Proposition 22, which is the most money raised in
support of an initiative in California history.120 These funds are primarily coming from the
network companies who will likely benefit from the adoption of Proposition 22.121 Some of
these network companies have already lost in court with respect to worker classifications,
and now they are resorting to California’s initiative process to financially push their
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preferences into law.122 Furthermore, Proposition 22’s unprecedented seven-eighths
amendment provision will likely lock-out any future legislative consideration regarding driver
classification.123
4. Potential Ripple Effects & Adoption by Other Industries
Opponents to Proposition 22 argue that it establishes a dangerous precedent for
misclassification of organized labor, which could potentially be adopted by other industries
and ultimately limit worker benefits for workers beyond those working as app-based drivers.
Currently, Proposition 22 only applies to network companies. However, if other business
organizations were to adopt this policy, it could cause rippling effects. So, if Proposition 22
passes, other industries could adopt this new independent contractor business model,
which potentially threatens middle-class jobs.124
VI.

CONCLUSION

Proposition 22 would classify app-based drivers as independent contractors,
exempting network companies from giving app-based drivers standard employee
benefits.125 The initiative classifies app-based drivers as independent contractors rather than
employees or agents of the network company.126 Therefore, Proposition 22 would override
the Legislative statute passed in September 2019 that codified the common law test to
determine worker status.127 The ballot measure would require network companies to provide
app-based drivers with benefits not otherwise guaranteed to independent contractors but
falls short of protections that state law requires for employees.128 Proposition 22 would also
introduce criminal penalties intended to protect vulnerable riders.129 This initiative codifies a
new worker classification for app-based driving, and other industries could follow and
adopt this model.
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